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PEEFACE 

When  the  preparation  of  this  book  was  begun  the 
United  States  was  at  peace  with  all  the  world  and  in  a 
state  of  industrial  depression. 

While  the  book  was  being  finished  the  nation  was  mak- 
ing gigantic  preparations  for  developing  and  exerting 
its  tremendous  potential  strength  in  the  Great  War,  and 
was  also  in  the  midst  of  a  period  of  extraordinary,  al- 
though perhaps  not  healthy,  industrial  activity  and  pros- 
perity. 

Before  the  book  could  be  published  President  Wilson 
decided  that  the  system  of  private  management  and 
government  regulation  of  railroads,  which  had  prevailed 
since  the  Hepburn  act  went  into  effect  in  1906,  was  not 
adapted  to  securing  the  efficiency  in  transportation  re- 
quired during  the  war;  and  on  December  28,  1917,  he 
took,  on  behalf  of  the  federal  government,  direct  control 
of  all  railroads.  He  appointed  a  Director  General  of 
Railroads  having  supreme  authority  over  regulation  and 
management. 

The  foregoing  summary  statements  show  how  rapidly 
important  developments  recently  have  occurred  in  the 
field  of  transportation. 

The  new  system  of  government  control  is  designed  to 
serve  merely  as  a  war  measure.  It  contemplates  the  re- 
turn of  each  existing  railway  in  unimpaired  physical 
condition  to  the  management  of  its  owners  on  the  com- 
ing of  peace.  But  to  return  to  the  old  system  of  man- 
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agement  without  first  making  important  reforms  of  regu- 
lation would  be  extremely  undesirable.  It  would  mean 
a  revival  of  the  influences,  tendencies  and  conditions 
which  brought  railway  development  almost  to  a  stop  be- 
fore the  war;  which  made  it  almost  impossible  for  the 
carriers  to  handle  all  the  business  that  came  to  them  in 
the  year  and  a  half  before  this  country  entered  the  war 
and  which  made  it  entirely  impossible  for  them  to  do  so 
after  this  country  entered  the  war.  If  the  railways  are 
to  undergo  no  radical  alteration  in  their  ownership  and 
management,  their  welfare  and  that  of  the  public  will 
require  many  changes  in  our  past  machinery  and  policy 
of  regulation.  The  changes  which  the  writer  believes 
should  be  made  in  regulation  are  indicated  in  the  fol- 
lowing pages. 

Perhaps  radical  changes  should  be  made  in  our  sys- 
tem of  private  ownership  and  management,  as  well  as 
in  our  system  of  public  regulation.  Some  able  students 
of  the  subject  believe  that  to  solve  our  railroad  prob- 
lem under  private  ownership  we  must  create  a  number 
of  regional  railroad  holding  companies.  The  govern- 
ment, under  this  plan,  would  guarantee  a  return  on  the 
stock  sold  by  these  companies;  and  with  the  proceeds 
from  its  stock  each  company  would  acquire  control  of 
all  the  railways  operating  in  an  entire  section  of  the 
country.  The  objects  of  this  plan  are  to  take  the  finan- 
cial control  of  many  railways  from  Wall  street;  to  sta- 
bilize railway  securities ;  to  solve  the  problem  presented 
by  "weak"  and  " strong"  roads  in  every  territory;  and 
to  eliminate  the  wastes  attributed  to  competition.  The 
regional  railroad  holding  company  plan  is  discussed  in 
the  following  pages. 

Many  persons  believe  not  only  that  government  con- 
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trol  of  railroad  management  during  the  war  will  make 
government  ownership  inevitable,  but  that  government 
ownership  and  management  will  best  solve  our  railroad 
problem.  The  question  of  government  regulation  versus 
government  ownership  also  is  quite  fully  discussed  in  the 
following  pages. 

A  good  deal  of  material  which  the  author  has  used  in 
magazine  articles  and  public  addresses  is  again  used,  but 
in  thoroughly  revised  form,  in  the  present  work.  Parts 
of  Chapter  II  appeared  in  an  article  entitled,  "What  Is 
the  Matter  with  Kailway  Regulation?"  which  was  pub- 
lished in  the  North  American  Review  for  November, 
1915,  and  in  an  article  entitled,  ' '  Ten  Years  of  Eailroad 
Regulation,"  which  was  published  in  Scribner's  Maga- 
zine  for  October,  1916.  Chapter  X  was  published  in  al- 
most its  present  form  in  Scribner's  Magazine  for  March, 
1917.  Large  parts  of  Chapters  XI,  XII  and  XIII  were 
published  as  parts  of  an  article  in  the  Yale  Review  for 
January,  1918.  Chapter  XIV  is  based  upon  an  article 
having  the  same  title  which  appeared  in  The  Atlantic 
Monthly  for  February,  1915.  Large  parts  of  Chapters 
XV  and  XVI  were  published  in  the  Journal  of  Political 
Economy  for  June,  1916.  To  the  editors  of  these  maga- 
zines the  author  extends  thanks  for  kind  permission  to 
make  use  of  this  material  in  the  present  volume. 

Washingtonf  D.  C. 
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RAILWAYS 


CHAPTER  I 

INTRODUCTION 

The  conditions  under  which  the  railways  of  the  United 
States  were  operated  and  regulated  were  greatly 
changed  by  the  transition  from  peace  and  adversity  to 
war  and  prosperity. 

During  the  two  years  before  the  autumn  of  1915 
railway  traffic,  especially  freight  traffic,  declined ;  there 
were  many  idle  cars  in  every  yard,  and  the  efforts  of 
the  railway  managers  were  directed  mainly  to  reducing 
expenses  and  to  convincing  regulating  authorities  that 
the  companies  could  not  live  on  the  existing  freight  and 
passenger  rates.  They  were  but  partially  successful 
in  these  attempts. 

The  revival  of  industrial  and  commercial  activity  in 
the  autumn  of  1915  caused  augmentations  of  traffic  as 
unheralded  as  they  were  unprecedented  in  amount. 
There  was  a  large  increase  in  gross  earnings,  but  it  was 
accompanied  by  advances  in  taxes  and  wages  and  by 
the  most  rapid  and  greatest  advances  in  fuel,  material 
and  equipment  prices  ever  known — developments  which 
threatened  in  the  absence  of  advances  in  rates  to  wipe 
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out  the  large  increases  in  net  operating  income  which 
began  in  the  fall  of  1915.  The  surplusage  of  freight 
cars  gave  place  in  the  spring  of  1916  to  a  car  shortage 
which  returned  much  enhanced  in  the  fall  of  1916  and 
which  surpassed  all  previous  records  in  the  spring  of 
1917. 

In  other  words,  when,  in  the  year  preceding  and  the 
year  following  the  beginning  of  the  Great  War  in  Eu- 
rope, railway  traffic  and  earnings  declined,  and  the 
railways  were  able  to  offer  more  service  than  they  could 
sell,  their  net  return  dwindled  because  they  were  un- 
able to  reduce  their  expenses,  taxes  and  fixed  charges 
in  proportion  to  the  decline  in  their  traffic  and  earn- 
ings. When  the  traffic  increased,  it  caused  a  demand  for 
railway  service  exceeding  what  could  be  supplied,  and 
the  resulting  terminal  congestion,  together  with  the 
advances  in  wages  and  prices,  soon  again  rendered  it 
impossible  for  the  railways  to  maintain  their  net  return 
on  a  satisfactory  basis. 

In  short,  during  the  almost  four  years  from  the 
middle  of  the  calendar  year  1913  to  the  spring  of  1917r 
whether  traffic  and  earnings  were  decreasing  or  increas- 
ing, the  situation  of  the  railways  from  the  standpoint 
of  their  owners  and  managers,  and  from  that  of  ship- 
pers and  the  general  public  as  well,  was  highly  unsatis- 
factory. 

The  declaration  of  war  against  Germany  in  April, 
1917,  aggravated  the  seriousness  of  their  position.  It 
was  foreseen  by  both  officials  of  the  government  and 
the  managers  of  the  railways  that  the  entrance  of  the 
United  States  into  the  war  would  cause  a  still  greater 
increase  in  the  traffic  which  the  roads  would  have  to 
handle. 
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It  would  require  the  carriage  of  large  bodies  of 
troops,  first  to  the  training  camps  and  thence  to  points 
of  embarkation  for  Europe.  It  would  require  the  trans- 
portation of  vast  quantities  of  building  materials,  tent- 
age,  foodstuffs,  supplies,  etc.,  to  the  training  camps.  It 
would  necessitate  the  movement  of  largely  increased 
quantities  of  munitions  and  foodstuffs  to  the  various 
seaports  destined  for  the  use  both  of  our  own  troops 
abroad  and  of  our  allies.  It  would  necessitate  the 
movement  of  vast  quantities  of  lumber,  steel,  etc.,  for 
the  construction  of  shipping.  As  the  railways  already 
were  overwhelmed  with  business,  and  as  the  tendency 
of  labor,  material  and  equipment  costs  continued  up- 
ward, it  was  apprehended  that  without  the  adoption  of 
radical  measures  they  would  be  unable  to  bear  the  bur- 
dens imposed  upon  them  and  maintain  their  solvency. 
Therefore,  their  managements  took  two  important  steps. 

First,  five  days  after  war  was  declared  their  chief 
executives,  on  the  suggestion  of  the  Council  of  Na- 
tional Defense,  met  in  Washington  to  confer  regarding 
the  measures  which  they  ought  to  adopt  in  order  to 
enable  the  railways  to  render  the  maximum  possible 
amount  of  useful  service  to  the  government  and  the 
public.  They  decided  that  to  accomplish  this  they  must 
eliminate  competition  which  caused  the  rendering  of 
unnecessary  service,  and  that  to  do  this  they  must  cen- 
tralize the  supervision  of  the  management  of  all  lines 
in  the  hands  of  a  single  committee.  They  therefore 
established  at  Washington  a  committee  of  five,  composed 
of  two  railway  chairmen  and  three  railway  presidents, 
which  became  known  as  the  "Railroads'  War  Board/' 
and  gave  it  authority  to  direct  the  operations  of  all  the 
railways  o£  the  United  States. 
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Second,  at  about  the  same  time  all  the  railways  pe- 
titioned the  Interstate  Commerce  Commission  for  a 
general  advance  of  15  per  cent  in  interstate  freight 
rates,  and  submitted  similar  petitions  to  the  various  state 
railway  commissions  regarding  state  rates. 

The  need  for  centralizing  management  and  unifying 
operations  to  enable  the  railways  efficiently  to  do  their 
part  was  as  plain  to  President  Wilson  and  the  members 
of  his  cabinet  composing  the  Council  of  National  De- 
fense, as  to  the  managers  of  the  railways.  Obviously, 
however,  the  railways  could  not  eliminate  competition 
without  violating  the  Sherman  Anti-Trust  law,  nor  could 
they,  if  they  eliminated  competition,  do  entire  justice  as 
between  individual  lines  without  making  some  arrange- 
ment for  the  pooling  of  traffic  or  earnings  or  both, 
which  would  be  in  violation  of  the  anti-pooling  clause 
of  the  Interstate  Commerce  act.  Accordingly,  at  one 
stage  of  its  progress  through  Congress,  in  the  summer 
of  1917,  provisions  were  inserted  in  the  so-called  ''Pri- 
ority" act  which  would  have  suspended  the  application, 
to  the  railways  of  the  Sherman  law  and  the  anti-pool- 
ing clause  of  the  Interstate  Commerce  act  during  the 
war.  The  Sherman  law  as  it  applies  to  railways,  and 
the  anti-pooling  provision  of  the  Interstate  Commerce 
act,  as  is  shown  in  the  following  pages,  could  not  be 
justified  on  economic  grounds.  Much  less  could  they 
be  justified  when,  for  purposes  of  national  defense,  it 
was  desirable  for  the  railways  to  be  operated  as  a  sin- 
gle system.  Nevertheless,  the  provisions  for  their  sus- 
pension were  stricken  out.  The  Interstate  Commerce 
Commission  granted  only  part  of  the  increases  in  inter- 
state rates  asked  for,  and  the  downward  trend  of  net 
operating  income  continued. 
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The  war  was  adding  to  the  already  overwhelming 
evidence  that  the  railways  should  be  not  only  managed 
but  regulated  regardless  of  state  lines.  There  was  a 
large  number  of  state  laws  regulating  the  rates  which 
the  companies  might  charge,  the  number  of  men  that 
they  must  employ  in  train  crews,  the  number  of  freight 
cars  they  must  furnish  to  shippers  and  the  time  within 
which  they  must  furnish  them,  the  expenditures  which 
they  must  make  on  unproductive  improvements,  and 
so  on.  The  enforcement  of  some  of  these  laws,  such 
as  those  regarding  the  size  of  train  crews,  was  making 
it  necessary  for  the  railways  to  employ  for  entirely 
valueless  work  thousands  of  men  that  they  should  have 
been  allowed  to  use  elsewhere  in  order  to  render  the 
largest  practicable  amount  of  useful  service.  Some 
other  state  laws,  such  as  those  regulating  car  service, 
were  adapted  seriously  to  interfere  with  the  work  of 
the  Kailroads'  War  Board  if  enforced. 

Although  the  Interstate  Commerce  Commission 
granted  the  railways  some  of  the  advances  in  freight 
rates  for  which  they  asked,  many  states  refused  to 
permit  corresponding  advances  in  state  rates.  The 
Commission  had  conceded  the  railways'  increases  in  in- 
terstate passenger  rates,  but  only  a  few  states  took 
similar  action.  In  other  words,  in  war  as  in  peace, 
state  regulation  was  a  hindrance  rather  than  a  help 
to  the  solution  of  the  railway  problem.  Nevertheless, 
state  regulation  was  holding  its  ground  and  it  was 
evident  that  unless  greater  efforts  were  made  to  abolish 
it,  or  at  least  entirely  to  subordinate  it  to  federal 
regulation,  it  would  continue  to  hold  it. 

In  spite  of  all  the  difficulties  under  which  they  la- 
bored, the  railway  managements  tried,  patriotically  and 
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energetically,  to  handle  the  traffic.  In  most  of  the 
countries  of  warring  Europe  the  transportation  of  com- 
mercial traffic  was  practically  suspended  during  the  first 
mobilizations.  The  movement  of  passengers  and  com- 
modities not  essential  in  carrying  on  the  war  has  ever 
since  been  sharply  restricted.  Our  railways  tried  to 
handle  all  the  business  that  came,  commercial  and  mili- 
tary. The  increase  of  commercial  freight  business  con- 
tinued ;  and  there  was  added  an  unprecedented  increase 
of  commercial  passenger  business  and  a  vast  military 
business.  Nevertheless,  the  Railroads'  "War  Board  so 
advanced  efficiency  that  for  several  months  the  car  short- 
age declined.  During  the  nine  months  it  was  in  charge, 
the  railways,  with  practically  no  additional  facilities, 
handled  15  per  cent  more  traffic  than  in  any  corre- 
sponding previous  period,  and  about  50  per  cent  more 
than  in  the  corresponding  period  of  1915.  They  trans- 
ported in  a  way  satisfactory  to  the  government  vast 
quantities  of  freight  for  constructing  and  supplying  the 
cantonments  and  for  building  ships.  They  moved  vast 
quantities  of  freight  exported  to  our  European  allies, 
and  to  our  own  troops  abroad  and  for  the  construction 
of  our  military  railroad  in  France.  In  the  five  months 
from  August  1  to  the  end  of  the  year  they  transported 
2,000,000  troops,  mostly  in  special  trains,  without  seri- 
ous delays  or  accidents. 

Signs  of  serious  trouble  appeared,  however,  in  the 
fall.  Loud  complaints  began  to  be  made  that  inade- 
quacy of  cars  was  limiting  the  output  of  the  coal  mines. 
The  shortage  of  cars  of  all  kinds  on  November  1  was  the 
largest  since  May  1. 

Recognizing  the  trend  of  developments,  the  Railroads' 
War  Board  submitted  to  representatives  of  the  govern- 
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ment  a  list  of  commodities  which  it  was  believed  could 
be  without  public  harm  excluded  from  transportation. 
Its  recommendation  on  this  subject  was  shelved.  On 
December  5  the  Interstate  Commerce  Commission  sent 
to  Congress  a  special  report  urging  that  one  or  the 
other  of  two  plans  it  outlined  be  immediately  adopted. 
These  contemplated  first,  suspension  of  the  Sherman 
anti-trust  law  and  the  anti-pooling  law,  to  enable  the 
railways  to  solve  the  operating  problem  themselves,  and 
financial  assistance  from  the  government  treasury;  or, 
second,  the  assumption  of  direct  control  of  operation  by 
the  government,  together  with  government  guarantees 
of  net  return  to  the  carriers  during  the  period  of  gov- 
ernment operation.  It  soon  became  known  that  Presi- 
dent Wilson  had  decided  to  adopt  the  latter  alterna- 
tive. 

The  conditions  which  precipitated  government  con- 
trol existed  chiefly  on  the  eastern  lines  in  the  zone  of 
the  most  intense  industrial  activity  resulting  from  the 
government's  preparations  for  war.  Elsewhere  there 
were  complaints  of  car  shortage,  but  no  acute  conges- 
tions. The  Railroads'  War  Board  had  adopted  drastic 
measures  to  relieve  the  congestion  in  the  east;  but  gov- 
ernment control  was  adopted  before  these  measures  had 
time  to  bear  fruit. 

The  main  causes  of  the  unsatisfactory  transportation 
conditions  generally,  and  especially  of  the  acute  con- 
gestion in  the  east,  were: 

General  inadequacy  of  railway  facilities. 

Inability  of  the  railway  managements,  because  of  law- 
enforced  competition,  to  secure  the  greatest  efficiency 
in  the  use  of  available  facilities  in  general;  regulative 
restrictions  preventing  the  use  of  all  effective  means 
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for  increasing  efficiency  in  the  use  of  freight  cars  in 
particular;  and  abuse  by  representatives  of  the  govern- 
ment departments  of  the  use  of  freight  preference  or- 
ders. 

Many  believe  that  if  under  either  private  or  govern- 
ment control  the  most  efficient  possible  use  of  existing 
facilities  could  be  secured,  either  by  operating  all  rail- 
ways as  a  single  system  or  otherwise,  the  existing  facili- 
ties would  be  adequate  to  all  demands  during  the  war. 
The  writer  does  not  share  this  view.  The  increase  in 
the  productive  capacity  of  the  country  during  recent 
years  has  been  so  enormous,  and  the  increase  in  rail- 
road facilities  relatively  so  small,  that  the  demand  for 
transportation  during  the  war  was  bound,  under  any 
system  of  railroad  control,  to  exceed  the  maximum 
service  which  the  railways,  and  especially  the  eastern 
railways,  could  render.  This  should  be  borne  in  mind 
in  judging  of  what  the  railways  accomplished  under 
private  control,  as  well  as  what  they  will  do  under  gov- 
ernment control. 

That  the  laws  designed  to  enforce  competition  con- 
tributed largely  to  making  it  impossible  for  the  rail- 
ways, while  under  private  management,  to  make  the  best 
use  of  the  facilities  available,  is  beyond  question.  The 
course  of  the  government  regarding  railroad  competi- 
tion would  afford  material  for  the  satire  of  a  Juvenal. 
Before  the  original  Act  to  Eegulate  Commerce  was 
passed  in  1887  the  railways  organized  pools  of  traffic 
and  earnings.  These  were  intended  to  reduce  competi- 
tion and  stop  rate-cutting,  gross  discriminations  and 
the  depletion  of  earnings,  but  they  had  incidentally  the 
effect  of  largely  pooling  facilities.  The  anti-pooling 
section  of  the  Act  to  Regulate  Commerce  destroyed  these 
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pools.  The  railways  then  formed  traffic  associations 
to  restrict  competition.  The  Supreme  Court  held  these 
in  violation  of  the  Sherman  anti-trust  law.  The  rail- 
ways again  tried  to  reduce  competition,  this  time  by 
forming  mergers  of  parallel  lines.  At  about  the  same 
time  Congress  passed  laws  taking  the  rate-making 
power  from  the  carriers,  and  leaving  them  no  means  of 
competition  except  solicitation  and  service.  But  the 
Department  of  Justice  started  proceedings  under  the 
Sherman  law  which  directly  or  indirectly  destroyed 
most  of  these  mergers,  the  conspicuous  examples  being 
the  Northern  Securities  Company,  the  Harriman  combi- 
nation and  the  New  Haven  combination  in  New  Eng- 
land. 

Obviously,  the  railways  could  not  compete  with  each 
other  and  at  the  same  time  operate  as  a  single  system. 
In  the  emergency  of  war  their  managers  voluntarily 
reduced  competition  and  went  far  toward  operating  as 
a  single  system,  meantime  watching  warily  for  signs 
that  they  were  attracting  unfavorable  attention  from 
the  Department  of  Justice.  Soon  there  began  to  be 
heard  complaints — not,  however,  that  they  were  elimi- 
nating competition — but  that  they  were  not  operating 
with  the  greatest  possible  efficiency  because  they  had 
not  entirely  eliminated  it ;  and,  therefore,  it  was  argued, 
the  government  would  have  to  take  control  of  them! 

In  addition  to  being  hampered  by  laws  designed  to 
enforce  competition,  the  Railroads '  "War  Board  was 
hampered  by  inability  to  increase  minimum  carload 
weights  or  demurrage  rates  without  governmental  sanc- 
tion, and  there  was  gross  abuse  by  government  repre- 
sentatives of  orders  for  preference  in  the  movement  of 
freight.  When  the  congestion  on  the  eastern  lines  be- 
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came  severe  60  to  80  per  cent  of  the  freight  on  some 
lines  was  moving  under  such  orders.  Their  excessive 
use  defeated  its  own  purpose  and  produced  demoraliza- 
tion. 

Since  the  inability  of  the  railways  to  operate  with 
the  maximum  possible  efficiency  was  due  mainly  to  re- 
strictions and  burdens  imposed  by  the  state  and  na- 
tional governments,  it  seemed  to  many  that  the  best 
way  to  solve  the  problem  presented  would  be  for  the 
governments  to  remove  these  restrictions  and  burdens. 
But  the  problem  had  another  important  phase.  Some 
railways  were  feeling  dire  need  of  new  capital.  The 
huge  financial  transactions  of  the  national  government 
had  closed  the  market  to  railroad  securities.  To  en- 
able the  railways  to  get  enough  new  capital  it  would 
be  necessary  to  reenforce  their  credit  with  that  of  the 
government  or  to  loan  them  public  money.  It  was  as- 
sumed that  Congress  would  not  suspend  restrictive  laws 
or  give  the  railways  financial  aid  while  they  were  pri- 
vately managed.  The  old  system  of  private  manage- 
ment subject  to  public  regulation  was  regarded  as  un- 
equal to  the  occasion;  and  the  adoption  of  government 
control  was  the  result. 

The  management  of  the  railroads  under  the  new  sys- 
tem of  control  will  be  followed  with  great  interest. 
President  Wilson  recommended  that  the  average  annual 
net  operating  income  of  the  three  years  ended  June  30, 
1917,  be  taken  as  a  basis  in  fixing  the  guarantees  of 
return  to  be  made  during  the  period  of  control.  The 
railways  contended  this  basis  would  be  unfair  to  them 
because  it  included  the  very  bad  fiscal  year  1915. 
Others  contended  it  would  be  unfair  to  the  public  be- 
cause it  included  the  very  good  fiscal  year  1916.  Oper- 
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ating  income  in  the  three  years  was  as  follows:  1915, 
$728,212,000;  1916,  $1,043,840,000;  1917,  $1,050,000,- 
000,  an  average  of  $940,700,000.  The  percentages  of 
return  earned  on  book  cost  of  road  and  equipment  were 
as  follows:  1915,  4.09;  1916,  5.8;  1917,  5.72— making 
an  average  of  5.2  per  cent. 

It  is  believed  that  the  President's  recommendation 
will  prevail  in  the  end.  The  basis  he  suggested  is  fair 
both  to  the  public  and  to  the  railways  as  a  whole,  al- 
though very  unfavorable  to  many  individual  lines.  How- 
ever, Congress  can  constitutionally  determine  only  what 
the  government  may  offer  to  the  railways.  It  must 
leave  the  exact  amount  which  must  be  paid  to  each 
company  to  be  settled  by  negotiations  between  repre- 
sentatives of  the  company  and  administrative  officers  of 
the  government,  or  by  decisions  of  the  courts.  It  is 
probable  that  most  companies  would  accept  the  compen- 
sation suggested  by  President  "Wilson,  and  that  govern- 
ment administrative  officials  could  effect  settlements  with 
practically  all  the  rest.  Government  guarantees  will, 
of  course,  stabilize  railway  securities  during  the  war. 

The  Director  General  of  Railroads  will  have  most  of 
the  advantages  in  directing  the  operation  of  the  rail- 
ways which  the  Railroads'  War  Board  had  and  some  it 
did  not  have,  but  he  will  also  have  some  disadvantages 
it  did  not  have.  He  can  command  all  the  railroad  tal- 
ent and  experience  in  the  country — all  the  organizations 
which  have  been  built  up  under  private  management. 
He  can  control  government  priority  and  preference  or- 
ders ;  and  one  of  the  first  things  he  did  was  to  suspend 
all  of  them.  He  need  not  consider  the  financial  effect 
on  any  railway  of  anything  he  does,  as  the  returns  of 
all  companies  will  be  guaranteed;  he  is  not  subject 
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to  the  restrictions  imposed  upon  the  railway  manage- 
ments by  national  or  state  regulating  laws ;  and  he  can, 
therefore,  route  traffic  by  the  most  open  lines  and  gate- 
ways, increase  minimum  carload  weights,  disregard  pro- 
visions regarding  the  number  of  men  to  be  employed  in 
train  crews,  increase  demurrage  rates  on  freight  cars, 
and  make  unlimited  changes  in  train  service.  One  of 
his  first  acts  was  to  increase  demurrage  rates  50  to  100 
per  cent.  He  can  increase  facilities,  for  he  can  set 
aside  all  regulations  which  have  prevented  the  railways 
from  getting  equipment  and  supplies,  and  can  use  the 
credit  of  the  government  to  get  new  capital.  If  the 
facilities  continue  to  prove  inadequate  he  can  order 
that  "  non-essential "  commodities  cease  to  be  trans- 
ported. 

Referring  to  the  work  done  by  the  Railroads*  War 
Board,  President  Wilson  said  in  his  message  to  Con- 
gress on  January  4;  in  which  he  outlined  his  policy  of 
railroad  control: 

"The  group  of  railway  executives  who  were  charged 
with  the  task  of  actual  coordination  and  general  direc- 
tion performed  their  .difficult  duties  with  patriotic  zeal 
and  marked  ability,  as  was  to  have  been  expected,  and 
did,  I  believe,  everything  that  it  was  possible  for  them 
to  do  in  the  circumstances.  If  I  have  taken  the  task 
out  of  their  hands  it  has  not  been  because  of  any 
dereliction  or  failure  on  their  part,  but  only  because 
there  were  some  things  the  government  can  do  and 
private  management  cannot  do." 

The  above  partial  enumeration  of  things  the  Direc- 
tor General  can  do,  but  the  Railroads'  War  Board  could 
not  do,  doubtless  indicates  some  of  the  "circumstances" 
which,  in  the  President's  opinion,  made  it  impossible 
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for  private  management  to  get  the  needed  results.  All 
the  " circumstances"  mentioned  were  due  to  government 
regulation  of  one  kind  or  another. 

While  the  Director  General  of  Railroads  will  have 
these  advantages  he  will  have  some  disadvantages.  For 
example,  the  morale  of  the  railway  staffs  had  been  at 
its  highest  pitch  for  several  months  before  he  took 
charge.  Because  of  the  uncertainty  as  to  the  future  of 
the  railways  caused  by  government  control,  he  may 
have  difficulty  in  maintaining  morale. 

The  results  of  government  control  under  such  abnor- 
mal conditions  will  afford  no  fair  test  of  the  desirability 
of  government  management  in  time  of  peace.  Many 
persons,  however,  will  regard  the  results  as  yielding 
arguments  for -or  against  government  ownership.  Many 
already  are  predicting  government  ownership  as  "the 
inevitable  outcome.  Equally  confident  predictions  of 
government  ownership  in  the  near  future  have  been 
made  for  at  least  forty  years.  Since  at  the  end  of  the 
war  the  financial  obstacles  to  government  purchase  will 
be  much  greater  than  ever  before,  one  may  doubt  if 
current  predictions  are  any  more  likely  to  be  fulfilled 
than  earlier  ones. 

But  it  does  not  seem  probable  that  we  shall  return 
to  the  former  system  of  regulation.  Under  that  system 
"rich"  railways  found  it  hard  to  keep  rich,  while  their 
"poor"  competitors  found  it  almost  impossible  not  to 
keep  poor.  State  and  federal  regulation  endlessly  con- 
flicted with  and  duplicated  each  other.  There  were 
fundamental  inconsistencies  in  federal  regulation  itself. 
Eailway  affairs  were  kept  in  a  constant  turmoil,  and  the 
development  of  facilities  was  almost  arrested.  When 
there  were  enough  facilities  to  handle  the  available 
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business,  business  was  so  small  that  it  did  not  yield 
enough  net  return  to  keep  many  roads  out  of  bank- 
ruptcy. When  the  net  return  earned  was  sufficient 
to  keep  roads  of  less  than  average  strength  out  of  bank- 
ruptcy it  was  derived  from  a  business  so  heavy  that 
the  facilities  available  were  insufficient  to  handle  it 
properly.  The  results  of  the  old  system  were  unsatis- 
factory alike  to  the  regulating  authorities,  to  railroad 
managers  and  owners,  and  to  the  public.  It  will  be 
agreed  on  all  hands  that  some  better  system  can  and 
ought  to  be  adopted.  The  best  preparation  for  devising 
a  new  system  which  will  be  better  will  be  study  of 
the  conditions,  influences  and  factors  which  have  made 
the  old  system  a  failure. 


CHAPTER  II 

VWHAT  IS  THE  MATTER  WITH  RAILWAY  REGULATION? 

No  problem  more  important  and  difficult  confronts 
the  people  of  the  United  States  than  that  of  establishing 
between  their  governments  and  their  large  business  con- 
cerns relations  which  will  promote  greater  equality  in 
the  distribution  of  the  burdens  and  benefits  of  the  pro- 
duction of  wealth,  without  impairing  the  efficiency  with 
which  production  is  conducted. 

There  has  been  within  recent  years  a  great  increase 
in  the  amount  of  government  regulation  of  business. 
Its  main  purpose  has  been  to  equalize  economic  burdens 
and  benefits.  The  most  important  experiment  being 
made  in  this  field  is  in  the  control  of  railroads.  This 
experiment  is  so  important  partly  because  the  railway 
industry  is  one  of  the  largest  in  the  country.  It  is  so 
important  partly  also  because  there  is  a  tendency  for 
other  large  classes  of  commercial  and  industrial  enter- 
prises to  pass  mainly  into  the  hands  of  a  comparatively 
few  large  aggregations  of  capital.  This  tendency,  if 
continued,  will  give  quasi-monopolistic  power  to  a  few 
concerns  in  these  other  fields.  There  will  then  be  as 
much  reason  for  subjecting  them  to  strict  regulation 
as  for  subjecting  railways  to  it. 

The  policy  applied  to  them  probably  would  be  mod- 
eled on  that  applied  to  railways,  having  alike  its  strength 
and  its  weaknesses.  Therefore,  the  wisdom  or  folly  of 
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our  regulation  of  railways  may  determine  the  wisdom 
or  folly  of  our  regulation  of  other  classes  of  concerns 
and  the  success  or  failure  of  government  control  of 
business  in  many  fields. 

The  past  history  of  our  railways  is  divisible  into 
three  periods.  The  first,  or  formative,  began  when  the 
first  spike  in  the  Baltimore  &  Ohio  was  driven  by  Charles 
Carroll  of  Carrollton  in  1828  and  it  ended  about  1875. 
The  second,  that  of  competition,  began  about  1875  and 
lasted  until  1906.  In  the  first  period  the  various  lines 
were  so  short  and  scattered  that  active,  widespread 
rivalry  between  them  was  impossible.  Conditions  so 
changed  in  the  second  that  its  most  prominent  features 
were  competition  and  the  efforts  of  the  railway  manage- 
ments to  abate  it. 

The  third  period,  that  of  regulation,  began  when  the 
Hepburn  rate  regulation  act  went  into  effect  in  1906. 
There  had  been  regulation  before  that,  but  it  had  been 
sporadic,  temporary  or  ineffective.  There  has  been  such 
effective  regulation  since  then  that  it  has  played  the 
leading  role  in  railway  affairs. 

Still  a  fourth  period  was  entered  when  the  govern- 
ment, as  a  war  measure,  took  direct  control  of  railroad 
operation. 

A  joint  committee  of  senators  and  representatives  is 
now  engaged  in  investigating  the  entire  subject  of  regu- 
lation. 

Two  facts  stand  out  while  this  important  investigation 
is  under  way  which  are  highly  significant.  One  of  them 
is  that  before  effective  regulation  began,  public  control 
of  railways  was  opposed  as  an  unwarranted  interference 
with  private  property,  while  today  nobody  denies  the 
soundness  of  the  principle  except  the  advocates  of  gov- 
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ernment  ownership.  The  other  is  that  the  specific  ques- 
tions to  which  the  discussion  of  regulation  now  relates 
are  different  from  those  to  which  it  related  when  the 
adoption  of  the  policy  was  under  consideration.  For 
example,  prior  to  1906  the  argument  for  regulation  was 
based  chiefly  on  the  ground  that  it  was  needed  to  stop 
rehating  and  other  forms  of  unfair  discrimination. 
Now  discrimination  is  seldom  referred  to,  and  rehating 
is  hardly  mentioned. 

These  facts  indicate  truly  that  the  eleven  years  of 
effective  regulation  have  seen  great  changes  in  the  field 
of  transportation  and  in  the  relations  between  the  rail- 
ways and  the  public.  Experience  has  convinced  many, 
who  formerly  opposed  regulation  on  principle,  that  it  is 
not  unsound  in  principle.  They  see  that  it  has  done 
much  good.  It  has  abated  or  abolished  the  chief  abuses 
at  which  it  has  aimed ;  and  this  is  the  main  reason  why 
some  of  the  phases  of  the  railway  problem  formerly 
much  discussed  are  now  seldom  mentioned. 

Nevertheless,  many  who  have  wanted  to  see  regula- 
tion thoroughly  tried  have  been  unable  to  acquire  entire 
confidence  in  its  ultimate  success.  They  have  seen  that 
some  principles  on  which  it  has  been  based  have  been 
unsound,  that  the  machinery  used  in  regulation  has 
been  unsatisfactory  and  that  many  of  the  results  pro- 
duced have  been  harmful.  It  is  because  not  only  some 
good,  but  also  some  bad  results  have  been  produced 
that  the  phases  of  the  problem  which  are  the  most  dis- 
cussed now  are  different  from  those  which  were  the 
most  discussed  ten  years  ago.  It  is  this  which  explains 
why  denunciations  of  the  railways  for  dominating  and 
corrupting  politics  and  building  up  large  shippers  at 
the  expense  of  small  are  now  seldom  heard,  while  the 
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air  is  filled  with  complaints  that  the  exercise  of  the 
overlapping  authority  of  the  state  and  national  regulat- 
ing commissions  is  causing  new  forms  of  unfair  dis- 
crimination; that  regulation  is  unnecessarily  increasing 
railway  expenses ;  and  that  between  increasing  expenses, 
and  low  rates  fixed  by  public  authorities,  the  companies 
are  becoming  unable  to  earn  reasonable  net  returns,  or 
to  improve  their  service  or  enlarge  their  facilities 
enough. 

The  policy  entered  upon  in  1906  was  a  unique  ex- 
periment. The  railways  subjected  to  public  control  were 
spread  over  an  area  almost  equaling  that  of  Europe 
and  had  a  mileage  five  times  that  of  the  railways  of 
any  other  country.  The  method  adopted  was  chiefly 
that  of  imposing  broad  statutory  requirements  and  limi- 
tations on  the  companies,  and  delegating  discretionary 
authority  to  commissions  to  enforce  them. 

Regulation  by  commission  was  not  previously  un- 
known. But  the  extent  and  nature  of  the  authority 
and  duties  given  the  Interstate  Commerce  Commission, 
which  were  at  once  legislative,  administrative  and  ju- 
dicial, differed  from  those  ever  delegated  to  any  other 
national  regulating  body.  There  already  existed  a 
number  of  state  railroad  commissions.  It  seemed  as  if  it 
would  be  desirable,  when  the  national  government  com- 
menced assuming  greater  control  over  the  roads,  for 
the  states  to  begin  to  step  aside ;  but  immediately  fol- 
lowing the  enactment  of  the  new  federal  railway  laws 
many  new  state  laws  were  passed,  new  state  commissions 
were  created  and  the  powers  of  those  already  existing 
were  enlarged.  No  other  country  ever  tried  to  regulate 
its  railways  by  a  multiplicity  of  overlapping  laws  and 
agencies  operating  independently  of  one  another. 
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Nobody  could  have  foreseen  what  would  be  the  re- 
sults. That  all  would  not  be  good  was  inevitable.  By 
now  studying  those  which  have  been  produced  we  can 
get  light  on  the  best  policy  of  regulation  to  follow  in  the 
future.  Such  study  should  be  made,  for  the  improve- 
ment of  our  policy  of  regulation  of  railways  is  the  only 
alternative  to  government  ownership. 

When  the  Hepburn  bill  was  under  consideration  dis- 
cussion centered  especially  around  four  classes  of  evils. 
These  were  the  activities  of  the  railways  in  politics ;  the 
wholesale  distribution  of  free  passes;  the  granting  of 
secret  rebates  and  of  unfair  discriminations  of  other 
kinds;  and  the  juggling  of  the  finances  of  some  com- 
panies. All  of  these  evils  were  traceable  to  conditions 
which  had  prevailed  in  the  formative  and  competitive 
periods  of  railway  development.  Why  they  have  been 
reduced  is  not  difficult  to  see. 

The  relation  of  the  railways  to  politics  long  was  dis- 
graceful. In  many  states  their  lobbyists  controlled 
nominations  and  elections  and  dictated  to  the  legisla- 
tures. Their  influence  was  almost  as  great  in  Washing- 
ton as  at  the  state  capitals.  It  was  originally  neces- 
sary for  the  companies  to  secure  special  legislation  to  ob- 
tain charters.  The  public  was  more  anxious  to  get  rail- 
ways than  as  to  the  terms  on  which  it  got  them,  and  the 
lawmakers  were  correspondingly  compliant.  The  prac- 
tice then  developed,  of  employing  political  lawyers  to 
obtain  satisfactory  charters  and  other  concessions,  was 
found  useful  to  continue  when  the  formative  period  was 
past  and  the  problem  of  the  railways  was  no  longer 
that  of  securing  from  the  government  what  the  railways 
wanted,  but  that  of  keeping  the  governments  from  tak- 
ing away  privileges,  immunities  and  rights  which  the 
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railways  desired  to  keep.  The  downfall  of  the  political 
influence  of  the  companies,  which  was  practically  co- 
incident with  the  beginning  of  effective  regulation,  was 
primarily  due  to  the  general  uprising  of  the  public 
against  political  bossism  and  against  the  activity  of 
large  corporations  in  public  affairs.  But  the  effects 
produced  on  the  relation  of  the  railways  to  politics 
would  not  have  been  lasting  if  this  uprising  had  not  led 
to  certain  legislation. 

One  of  the  best  provisions  of  the  Hepburn  Act  was 
that  prohibiting  the  giving  of  free  passes  except  to  cer- 
tain classes  of  persons.  Those  on  whom  passes  had  been 
bestowed  most  generously  were  politicians  and  news- 
paper editors.  Every  politician  who  had  one  was  more 
friendly  or  less  unfriendly  to  the  railways  than  he  other- 
wise would  have  been.  Every  pass  accepted  by  an 
editor  had  some  influence  on  what  the  press  said  about 
the  railways.  The  legislation  regarding  passes  had  im- 
mediate effects  on  the  press  and  politicians.  "  Pitiless 
publicity"  concerning  railway  affairs  became  universal. 
A  flood  of  laws  which  the  free  pass  had  helped  keep  back 
was  poured  forth. 

The  laws  creating  regulating  commissions  or  giving 
them  increased  authority  tended  to  complete  the  de- 
struction of  the  political  influence  of  the  railways.  Leg- 
islative bodies,  with  their  numerous  members  elected  for 
short  terms  to  represent  many  localities,  are  likely  to  be 
influenced  more  by  political  considerations  than  commis- 
sions with  a  small  number  of  members  chosen  for  com- 
paratively long  terms.  Consequently,  legislatures  are 
more  likely  to  be  subservient  to  large  corporations  when 
public  sentiment  is  friendly  to  them,  and  unreasonably 
hostile  when  public  sentiment  is  unfriendly. 
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Secret  rebating  and  other  forms  of  unfair  discrim- 
ination were  results  of  that  excessive  competition  be- 
tween the  railways  which  prevailed  for  many  years. 
Competition  between  railways,  unless  limited  by  agree- 
ments or  regulation,  will  be  carried  to  greater  extremes 
than  between  concerns  of  any  other  kind.  When  com- 
petition between  concerns  of  other  kinds  bankrupts  the 
weaker,  it  eliminates  them.  If  a  railway  company  quit 
business  it  would  forfeit  its  charter  and  could  not  sell 
its  plant  to  be  used  for  any  other  purpose.  It  is  always 
cheaper  to  keep  on  competing  than  to  stop  running  a 
road  entirely. 

Therefore,  there  is  no  extreme  to  which  railway  com- 
petition may  not  go  and  has  not  gone.  Throughout  the 
period  of  competition  the  managements  tried,  by  pooling 
arrangements,  agreements  or  contracts  to  maintain  rates, 
and  consolidations,  to  moderate  their  rivalries.  These 
attempts  were  defeated  by  anti-pooling  and  anti-trust 
legislation.  While  competition  prevailed  the  roads  nat- 
urally fought  harder  for  the  business  of  large  than  of 
small  shippers  and  communities.  The  result  was  the  dis- 
criminations in  favor  of  the  former. 

The  original  Act  to  Regulate  Commerce  made  it  a 
crime  for  a  railway  to  give  a  rebate,  but  not  for  a  ship- 
per to  receive  it.  This  was  unfair;  and,  as  the  giving 
and  receiving  together  constituted  the  offense,  merely 
prohibiting  the  giving  was  not  sufficient.  The  Elkins 
law  of  1903  made  it  also  a  crime  to  receive  a  rebate. 
This  caused  an  improvement.  The  Hepburn  Act  in- 
creased the  penalties  against  rebating,  enlarged  the  in- 
vestigating authority  of  the  Interstate  Commerce  Com- 
mission, and  gave  it  power  to  fix  maximum  reasonable 
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rates.  It  thus  substituted  regulation  for  competition  as 
the  controlling  factor  in  rate-making. 

Competition  being  thus  reduced,  and  the  provisions 
against  rebating  having  been  made  clear,  comprehensive 
and  mandatory,  and  being  now  enforced,  that  practice 
ceased.  The  efforts  to  abate  unfair  discriminations  in 
the  published  rates  and  the  complaints  about  them  have 
been  less  successful.  Doubtless  this  is  because  the  de- 
termination of  what  adjustments  in  rates  should  be  made 
is  a  matter  requiring  expert  judgment;  and  the  Inter- 
state Commerce  Commission,  although  more  impartial, 
has  not  as  much  expert  knowledge  and  judgment  as 
the  railway  officers.  However,  the  delegation  to  the 
Commission  of  large  authority  over  rates  has  done 
good,  not  only  by  reducing  discriminations  practised 
by  the  railways,  but  by  assuring  the  public  that  in 
the  making  of  rates  the  rights  of  all  will  be  con- 
sidered. 

Our  railways  long  have  been  reproached  on  the  ground 
that  those  in  control  have  juggled  their  securities  to  de- 
fraud minority  stockholders  and  have  watered  their 
capitalizations  to  get  a  fictitious  basis  for  charging  rates 
and  earning  profits.  Originally  the  security  issues  of 
most  companies  did  exceed  their  investments.  Railways 
were  speculative  enterprises,  and  it  was  impossible  to 
sell  their  securities  at  par.  Furthermore,  until  com- 
paratively recent  years  the  issuance  of  securities  in  ex- 
cess of  actual  investment  was  not  regarded  ordinarily  as 
an  improper  business  practice,  and  railways  were  not 
looked  upon  as  different  in  their  nature  from  other 
classes  of  concerns. 

Before  public  opinion  became  adverse  to  the  over- 
capitalization of  railways,  the  management  adopted  the 
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"American  practice"  of  making  many  improvements 
from  earnings  and  charging  them  to  operating  expenses 
or  surplus.  There  was  also  a  natural  increase  in  the 
value  of  the  properties.  Consequently,  when  effective 
regulation  began  there  probably  was  not  much  difference 
between  the  value  of  the  railways  as  a  whole  and  their 
capitalization.  Since  then  there  have  been  few  cases  of 
stock  watering,  and  the  increase  in  investment  has  ex- 
ceeded the  increase  in  capitalization.  It  is  significant 
that  those  who  imply  that  stock  watering  continues  to  be 
prevalent  always  use  to  illustrate  the  practice  the  cases 
of  a  few  roads — Erie ;  Chicago  and  Alton ;  Rock  Island ; 
St.  Louis  &  San  Francisco ;  New  Haven.  Now,  the  con- 
demned transactions  on  all  these  roads  were  begun  and 
most  of  them  were  consummated  before  1906.  The  in- 
creasing conservatism  and  honesty  of  railway  financial 
management  are  partly  due  to  the  development  of  a  sen- 
timent which  condemns  practices  formerly  condoned. 
They  are  partly  due  to  the  publicity  which  has  been 
given  to  these  practices.  They  are  partly  due  to  regula- 
tion in  several  states  prescribing  the  purposes  for  which 
and  the  conditions  on  which  securities  may  be  issued. 

The  foregoing  shows  that  regulation  has  helped  to  con- 
fer some  important  benefits  on  the  public.  It  has  de- 
stroyed the  railways'  domination  of  politics.  It  has 
abolished  the  issuance  of  free  passes  except  to  certain 
classes  of  persons  who  are  expressly  authorized  by  law 
to  use  them.  It  has  extirpated  rebating  and  greatly  re- 
duced unfair  discriminations  in  the  published  rates.  It 
has  caused  the  adoption  of  a  uniform  system  of  account- 
ing which  has  made  it  more  difficult  for  those  in  charge 
of  the  management  of  railways  to  evade  public  control 
or  deceive  or  overreach  their  stockholders,  and  has  given 


so  much  publicity  to  the  mismanagement,  financial  and 
otherwise,  of  certain  roads  as  to  render  such  mismanage- 
ment more  difficult  and  improbable  in  future.  This  is 
but  a  partial  list  of  the  good  results  it  has  achieved. 

If  this  were  the  whole  record  it  would  be  very  satis- 
factory. But  it  is  not  the  whole  record.  While  regula- 
tion has  been  doing  so  much  good,  it  also  has  been  pro- 
ducing, or  contributing  toward  producing,  other  effects 
that  are  more  questionable.  We  must  consider  its  doubt- 
ful and  bad  as  well  as  its  good  results  before  we  can  de- 
cide whether  the  policy  now  being  followed  should  be 
continued  unchanged,  or  should  be  modified,  or  whether 
regulation  should  be  abandoned  and  some  entirely  dif- 
ferent policy  adopted. 

The  main  provision  of  the  Hepburn  Act  of  1906  was 
that  authorizing  the  Interstate  Commerce  Commission 
to  substitute  maximum  reasonable  rates  for  rates  it 
should  find  unreasonable.  This  was  intended  both  to 
abolish  unfair  discrimination  and  to  secure  the  reduction 
of  excessive  rates. 

The  latter  purpose,  in  the  opinion  of  many,  was  as 
important  as  the  former.  Not  only  the  Hepburn  Act, 
but  also  the  Mann-Elkins  act  passed  in  1910,  were  framed 
accordingly.  While  they  empowered  the  Commission 
to  reduce  rates  and  suspend  advances,  they  did  not  au- 
thorize it  to  advance  rates  or  to  interfere  with  reduc- 
tions. The  Sherman  anti-trust  law  and  the  anti-pooling 
provision  of  the  Interstate  Commerce  Act,  both  intended 
to  prevent  the  railways  from  combining  to  raise  rates, 
were  left  in  effect;  and  the  Hepburn  Act  was  followed 
by  a  flood  of  state  legislation  requiring  reductions  in 
rates.  The  intention  of  the  public  that  regulation  should 
get  it  lower  rates  was  clear. 
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The  new  policy  did  not  cause  as  great  reduction  in 
rates  as  either  its  advocates  hoped  for  or  its  oppo- 
nents feared.  Yet  in  1914,  1915  and  1917  the  Inter- 
state Commerce  Commission  rendered  decisions  which 
seemed  to  mark  a  reversal  of  that  policy.  In  the  so- 
called  "Five  Per  Cent  Case"  it  authorized  the  eastern 
railways  to  make  general  advances  in  their  rates ;  and  it 
has  since  allowed  advances  in  both  passenger  and  freight 
rates  over  a  large  part  of  the  country. 

The  public  began  the  policy  adopted  in  1906  with 
great  expectations.  It  was  anticipated  that  it  would 
not  interfere  with  the  right  of  the  railways  to  earn  rea- 
sonable profits,  but  that  it  would  prevent  them  from 
earning  excessive  profits,  while  securing  to  the  public 
reasonable  rates  and  satisfactory  service.  The  railway 
managers  were  less  optimistic.  There  was  danger,  they 
thought,  in  giving  to  public  officials  authority  to  control 
rates  and  earnings,  while  leaving  the  responsibility  of 
furnishing  railway  service,  developing  railway  prop- 
erties, and  finding  the  necessary  capital  for  these  things, 
to  private  stockholders  and  managers. 

As  regulation  has  increased,  the  pessimism  of  the 
managers  has  increased  with  it.  The  rates  of  the  rail- 
ways have  been  reduced,  they  declare,  and  their  ex- 
penses and  taxes  increased  until  their  profits  are  vanish- 
ing. New  construction  has  been  almost  stopped,  im- 
provements have  been  curtailed,  even  necessary  expen- 
ditures for  maintenance  cannot  be  made  and  the  railway 
situation  has  become  a  chronic  menace  to  the  welfare 
of  the  country. 

Most  business  men  and  many  economists  believe  there 
is  foundation  for  these  views.  There  has  also  been  a 
change  of  public  sentiment.  The  public's  faith  in  regu- 
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lation  has  been  shaken.  Has  there  been  anything  the 
matter  with  regulation  which  has  justified  the  com- 
plaints of  railway  managers  and  financiers,  the  change 
in  public  sentiment,  and  the  action  of  the  Interstate 
Commerce  Commission  in  partially  reversing  the  policy 
recently  followed? 

Railway  managers  contend  there  has  been.  Others 
vigorously  maintain  that  there  has  not  been.  The  latter 
class  denounce  the  efforts  of  the  railways  to  get  advances 
in  rates ;  criticize  the  decisions  of  the  Commission  grant- 
ing them ;  and  see  in  the  success  of  the  railways  in  such 
proceedings  the  breakdown  of  regulation.  They  point 
out  that  in  some  respects  regulation  has  been  beneficial 
to  the  railways.  By  abolishing  rebating  and  the  indis- 
criminate giving  of  free  passes  it  has  tended  to  increase 
their  earnings.  Is  regulation  to  result,  these  persons 
ask,  in  rates  tending  upward,  and  in  the  imposition  of 
heavier  burdens  on  commerce  and  the  people?  If  so, 
they  assert,  the  sooner  we  fly  to  some  other  policy  the 
better. 

While  the  attitude  of  the  public  toward  the  railways 
has  changed,  it  has  difficulty  in  deciding  between  these 
conflicting  views. 

Perhaps  this  difficulty  may  be  reduced  if  attention  be 
fixed  upon  certain  important  facts  regarding  the  former 
trend,  and  the  more  recent  trend,  of  railway  affairs. 
These  important  facts  are,  in  brief,  that  our  recent  pol- 
icy of  regulation  has  been  based  on  the  experience  of 
the  railways  in  the  period  immediately  preceding  1906, 
while  their  experience  since  then  has  been  very  differ- 
ent from  what  it  was  before.  This  has  been  due  only 
partly  to  regulation;  the  change  has  been  produced 
largely  by  economic  forces  which  would  have  operated  in 
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the  absence  of  regulation.  There  have  been  several 
things  wrong  with  regulation ;  and  the  main  one  has  been 
that  it  has  been  predicated  on  the  experience  of  the  rail- 
ways in  one  period  and  applied  to  them  in  another  pe- 
riod when  the  tendencies,  conditions  and  needs  of  their 
business  have  been  greatly  altered.  We  have  been  put- 
ting new  wine  in  old  bottles,  with  the  usual  results. 

Treatises  on  political  economy  teach  that  the  railway 
business  is  one  of  * '  increasing  returns. ' '  The  economists 
hedge  the  theory  about  with  qualifications,  such  as  that 
the  tendency  toward  increasing  returns  may  be  coun- 
teracted by  advances  in  the  unit  costs  of  labor  and  ma- 
terials, and  so  on.  But  the  theory  of  the  economists 
has  not  always  been  correctly  understood  by  laymen. 
What  it  has  meant  to  many  laymen  has  been  that  the 
investment  that  must  be  made,  and  the  operating  ex- 
penses that  must  be  incurred,  by  railways,  never  in- 
crease as  fast  as  the  business  handled.  Therefore,  when 
the  traffic  is  growing,  and  freight  and  passenger  rates 
are  stationary,  the  percentage  of  profit  earned  will  rap- 
idly increase.  The  experience  of  the  railways  before 
1906  seemed  strikingly  to  demonstrate  this  theory;  and 
this  led  to  some  interesting  developments. 

Before  the  panic  of  1893  there  was  a  rapid  expansion 
of  transportation  facilities.  In  the  depression  which 
followed  traffic  was  light,  and  rates  and  net  earnings 
were  low.  The  roads  were  built  away  ahead  of  their 
business.  Every  mile  of  line  could  have  handled  much 
more  traffic  than  was  available.  Therefore,  when  along 
in  1899  and  1900  business  of  all  kinds  began  to  "boom" 
and  railway  traffic  began  to  grow  rapidly,  there  was  no 
need  for  large  investments  to  handle  the  additional 
traffic.  There  was  less  competition  than  in  earlier  years, 
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and  the  tendency  of  rates  was  upward.  Between  1898 
and  1906  extensive  labor-saving  improvements  were  in- 
troduced in  railway  plants  and  operating  methods ;  and, 
as  the  advances  in  wages  were  small,  the  increases  in  ex- 
penses were  nowhere  near  as  large  as  the  increases  in 
earnings.  The  taxing  authorities  had  only  begun  to  dis- 
cover the  possibilities  of  railway  properties.  In  short,  in 
the  seven  or  eight  years  before  1906  every  condition  fa- 
vored an  advance  in  gross  earnings  exceeding  in  propor- 
tion the  additions  to  investment  and  expenses;  and  the 
business  was  one  of  strikingly  "increasing  returns/' 
Roads  which  before  had  barely  earned  their  interest  and 
dividends  now  piled  up  surpluses.  Others  which  re- 
cently had  been  bankrupt  because  they  could  pay  neither 
interest  nor  dividends  now  became  able  to  pay  both. 
The  investors  in  the  stock  of  such  properties  as  Union 
Pacific  and  Great  Northern  garnered  profits  beyond  the 
dreams  of  avarice. 

Optimism  regarding  the  future  of  the  railways,  there- 
fore, reigned  among  investors,  speculators  and  railway 
officers.  Large  and  juicy  "melons'*  were  cut.  Control 
of  some  railways  was  acquired  by  other  railways,  and 
stocks  readily  sold  in  the  market  at  prices  wholly  ex- 
cessive in  proportion  even  to  the  favorable  net  earnings 
then  being  made.  These  prices  were  based  on  the  sub- 
stance of  things  hoped  for,  rather  than  on  the  evidence 
of  things  seen;  for  it  was  assumed  that  railway  profits 
would  go  on  increasing  indefinitely.  The  "practical" 
men  of  the  railways  and  of  Wall  Street  were  more  ob- 
sessed with  the  theory  of  "increasing  returns"  than  the 
professors  ever  were. 

Meantime,  the  obsession  was  taking  hold  on  political 
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leaders  and  the  public.  They  began  to  reason  with  the 
lawyers  that  the  railways  were  public  service  corpora- 
tions, and  that  the  public  had  special  rights  in  respect 
to  them.  They  began  to  reason  with  the  economists  that 
when  railway  traffic  increased  and  railway  rates  re- 
mained stationary,  profits  tended  to  advance;  and  con- 
cluded that  when  traffic  was  increasing  rates  should  go 
down.  But  rates  were  tending  upward.  The  conclu- 
sion of  the  public  and  its  leaders  was  natural.  The  pub- 
lic ought  to  share  in  the  increasing  prosperity  of  the 
railways  through  reductions  in  rates  and  improvements 
in  service ;  and  these  results  should  be  gained  by  regula- 
tion. 

It  was  this  experience  and  reasoning  which  produced 
the  Hepburn  act,  started  the  flood  of  state  legislation, 
and  passed  the  Mann-Elkins  act  authorizing  the  Inter- 
state Commerce  Commission  to  restrain  advances  in 
rates.  The  public  having  gotten  the  same  notion  as  the 
"malefactors  of  great  wealth"  concerning  the  economic 
nature  of  the  railway,  it  set  to  work  to  checkmate  those 
evildoers  and  capture  most  of  the  cream  of  "increasing 
returns"  for  itself.  Many  protesting  voices  were  raised. 
But  the  public  remained  cheerful.  There  might  be  mis- 
takes made ;  but  the  railways  ' '  could  stand  it ! " 

When  one  is  in  a  forest  he  cannot  see  it  for  the  trees. 
Looking  back  now  over  the  years  following  1906  much 
can  be  noted  which  could  not  be  observed  before.  One 
of  the  main  reasons  why  the  railway  business  had  been 
one  of  rapidly  "increasing  returns"  was  that  facilities 
had  been  built  ahead  of  the  business.  Within  a  month 
after  the  Hepburn  act  went  into  effect  in  1906  there 
came  a  serious  "car  shortage."  Tho  traffic  had  caught 
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up  with  the  facilities;  henceforth  it  would  be  necessary 
to  make  large  new  investments  to  handle  additional  busi- 
ness. The  next  year  railway  employees  carried  through 
the  first  of  several  successful  movements  for  general  ad- 
vances in  wages.  The  taxing  authorities  became  more 
active,  and  railway  taxes  have  since  increased  enor- 
mously. Meantime,  there  has  been  a  panic  and  depres- 
sion causing  a  slowing  up  of  the  growth  of  traffic. 

The  results  of  the  play  of  these  various  forces  are 
illustrated  by  the  statistics  for  the  periods  preceding 
and  following  1906.  In  the  seven-year  period  1899- 
1906 — fiscal  years  being  used — railway  traffic  and  gross 
earnings  per  mile  of  line  increased  almost  50  per  cent, 
the  average  annual  wage  per  employee  increased  only 
4.6  per  cent,  and  taxes  per  mile  increased  36  per  cent. 
In  consequence,  while  investment  in  road  and  equipment 
per  mile  increased  only  6  per  cent,  net  operating  income 
per  mile — what  was  available  to  pay  a  return  on  invest- 
ment— increased  47  per  cent;  and  the  percentage  of 
operating  income  on  investment  was  5.33  per  cent.  On 
the  other  hand,  in  the  seven-year  period  1906-1913, 
traffic  per  mile  increased  only  about  25  per  cent  and 
gross  earnings  only  23  per  cent,  in  spite  of  the  fact  that 
traffic  and  earnings  in  1913  were  the  largest  up  to  that 
time.  The  average  annual  wage  per  employee  increased 
33  per  cent,  operating  expenses  per  mile  29  per  cent  and 
taxes  per  mile  55  per  cent.  In  consequence,  while  invest- 
ment in  road  and  equipment  per  mile  increased  12  per 
cent,  net  operating  income  per  mile  increased  only  6^ 
per  cent;  and  the  percentage  earned  on  investment  in 
road  and  equipment  was  only  5.1  per  cent. 

Almost  simultaneously  with  the  adoption  of  a  policy 
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of  regulation  predicated  on  the  theory  that  the  railway 
business  was  one  of  increasing  returns,  it  became  in  ac- 
tual fact  one  of  diminishing  returns.  This  tendency  of 
net  return  to  decline  becomes  still  more  apparent  if 
comparison  be  made  between  the  statistics  for  the  two 
eight-year  periods  1898-1906  and  1906-1914,  or  between 
the  two  nine-year  periods  1897-1906  and  1906-1915.  In 
both  1914  and  1915  there  were  declines  in  both  traffic 
and  gross  earnings,  while  investment,  wages  and  taxes 
continued  to  increase.  In  consequence,  in  1914  the  per- 
centage of  net  operating  income  on  the  investment  in 
road  and  equipment  declined  to  3.99  per  cent,  and  in 
1915  to  3.9  per  cent.  Complete  statistics  for  the  seven- 
year  periods  1899-1906  and  1906-1913,  and  the  nine- 
year  periods  1897-1906  and  1906-1915,  are  given  in  the 
accompanying  tables. 

The  policy  of  regulation  followed  did  not  slow  up 
the  growth  of  traffic.  It  has  not  caused  most  of  the  in- 
crease in  investment  or  the  advances  in  wages.  It  has 
not  directly  caused  the  increase  in  taxes.  But  it  has  had 
its  effects  on  them.  Laws  and  orders  of  com  missions, 
such  as  those  requiring  the  separation  of  grade  cross- 
ings, the  installation  of  block  systems,  the  use  of  elec- 
tric headlights,  the  reduction  of  hours  of  labor  and  the 
employment  of  extra  men  in  train  crews,  have  con- 
tributed toward  the  increases  in  investment  and  ex- 
penses. Other  laws  and  orders  have  prevented  the  ad- 
vances in  rates  which  have  been  needed  to  offset  the  in- 
creases in  fixed  charges  and  expenses,  or  have  even 
caused  reductions  in  rates.  The  application  of  a  policy 
predicated  on  the  theory  of  increasing  returns  to  eco- 
nomic conditions  tending  to  cause  decreasing  returns 
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has  aggravated  and  intensified  the  tendency  toward 
diminishing  returns.  The  great  fault  of  our  policy  of 
regulation  has  been  that  instead  of  working  in  the  same 
direction  as  economic  forces,  it  has  antagonized  them; 
and,  caught  between,  railway  profits  have  suffered  se- 
verely. 

Owing  partly  to  the  financial  mismanagement  of  some 
roads,  and  partly  to  this  declining  tendency  of  net  oper- 
ating income,  the  mileage  of  railways  in  the  hands  of  re- 
ceivers in  the  United  States  on  October  1,  1915,  ex- 
ceeded all  previous  records.  At  that  time  there  were 
in  the  hands  of  the  courts  82  companies  operating 
42,000  miles  of  line  and  having  an  aggregate  capitaliza- 
tion of  $2,264,000,000. 

The  effect  produced  on  railway  expansion  by  the  tend- 
ency toward  declining  railway  profits  has  been  very 
marked.  While  the  percentage  of  net  return  was  in- 
creasing there  was  great  activity  in  the  construction  of 
new  mileage  and  the  purchase  of  equipment.  Even 
when  credit  was  yielding,  owing  to  the  diminution  of 
net  returns,  the  managements  felt  that  they  must  go  on 
with  the  improvements  necessary  to  enable  the  existing 
mileage  to  handle  the  traffic  offered.  Therefore,  there 
has  been  since  1906  a  large  increase  in  investment  in 
road  and  equipment  per  mile.  But  there  was  no  reason, 
when  railway  net  returns  were  declining,  for  anybody 
to  build  and  equip  new  mileage.  Consequently  there 
has  been  a  great  decline  in  new  construction  and  in  the 
purchase  of  equipment. 

The  following  table  shows  the  new  construction  and 
the  purchases  of  equipment  in  the  five  calendar  years 
ending  with  1907  and  in  the  five  years  ending  with 
1917: 
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NEW  CONSTRUCTION  AND  EQUIPMENT  ORDERS 


1903-1907 
(Inclusive) 

1912-1917 
(Inclusive) 

Decrease 

New  mileage  built  

24,347 

7,613 

68.7% 

Freight  cars  ordered  

1,049,743 

|586,209 

44.1% 

Locomotives  ordered  

21,210 

12,058 

43.1% 

Passenger  cars  ordered  .  .  . 

13,005 

11,993 

7.7% 

The  increase  in  railway  mileage  in  the  calendar  year 
1915  was  less  than  1,000  miles.  This  was  the  smallest 
it  had  been  in  any  year  since  1864,  and  the  smallest  in 
any  year  excepting  three  during  the  Civil  War  since 
1848.  In  the  calendar  year  1916  it  was  only  a  little 
more  than  1,000  miles. 

The  reduction  of  new  construction  and  purchases  had 
for  a  long  time  an  extremely  serious  effect  on  concerns 
making  and  selling  railway  supplies.  The  effect  which 
this  situation  in  the  railway  and  affiliated  industries 
had  on  the  general  business  of  the  country  was,  neces- 
sarily, very  harmful.  It  was  regarded  by  many  students 
of  economic  matters  as  the  main  cause  of  the  protracted 
continuance  of  the  industrial  depression. 

When  the  warring  nations  of  Europe  began  to  place 
enormous  orders  for  munitions  and  other  supplies  in 
this  country,  many  concerns  which  previously  had  been 
engaged  chiefly  in  the  manufacture  of  railway  equip- 
ment and  supplies  turned  their  attention  and  energies 
to  the  making  of  munitions.  This  industry  grew  so 
large  as  to  be  very  profitable  to  many  of  those  engaged 
in  it,  and  as  to  help  set  in  motion  a  wave  of  prosperity 
over  the  whole  country,  which  caused  a  very  large  in- 
crease in  traffic.  The  effect  upon  railway  net  operating 
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income  was  remarkable.  The  Interstate  Commission  di- 
vides the  railways  into  classes  according  to  the  amount 
of  their  gross  earnings.  The  net  operating  income  of  the 
railways  comprising  Classes  I  and  II,  which  include  all 
except  the  very  small  roads  of  the  country,  suddenly  in- 
creased in  the  year  ended  on  June  30,  1916,  to  5.96  per 
cent,  the  highest  figure  ever  reached.  The  tendency  of 
net  return  to  decline  seemed  to  have  been  sharply  ar- 
rested. 

But  the  large  percentage  of  net  return  earned  in 
1916  was  to  some  extent  artificial.  First,  the  large  in- 
crease in  traffic  in  that  year,  being  due  mainly  to  condi- 
tions growing  out  of  the  war,  was  abnormal.  Second, 
the  operating  expenses  incurred  by  the  railways  in 
handling  the  traffic  were  made  abnormally  small  by  the 
fact  that  the  companies  were  unable  to  get  enough  labor 
and  secure  delivery  of  enough  equipment  and  supplies 
adequately  to  maintain  their  properties.  Heavy  reduc- 
tions had  been  made  in  maintenance  expenses  in  the 
fiscal  years  1914  and  1915  because  of  the  reductions  in 
earnings  in  those  years.  Consequently,  when  the  large 
increase  in  earnings  came  in  the  fiscal  year  1916,  there 
should  normally  have  been  a  more  than  proportionate 
increase  in  maintenance  expenses  to  take  up  the  de- 
ferred maintenance.  This  did  not  occur.  The  increase 
in  freight  traffic  per  mile  between  1913  and  1916  was 
17%  Per  cent;  the  increase  in  earnings  per  mile,  14 
per  cent;  the  increase  in  operating  expenses  and  taxes 
per  mile  2.16  per  cent;  the  increase  in  expenditures  per 
mile  for  maintenance  of  way  and  maintenance  of  equip- 
ment only  2~y2  per  cent.  Third,  the  investment  in  road 
and  equipment  on  which  the  percentage  of  return  was 
computed  was  too  small.  The  proof  of  this  is  found  in 
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the  fact  that  if  the  investment  had  increased  as  fast  in 
proportion  as  the  available  traffic,  the  facilities  for  han- 
dling the  traffic  would  have  been  adequate ;  whereas,  the 
shortage  of  cars  and  congestion  of  traffic  which  began 
to  develop  in  1915-1916,  and  which  in  the  years  1916 
and  1917  was  of  unprecedented  severity  and  duration, 
demonstrated  that  the  facilities  which  had  been  pro- 
vided were  inadequate. 

Why  had  not  the  investment  in  facilities  been  larger? 
As  already  indicated,  it  had  not  been  because  in  the 
years  immediately  preceding  1916  net  return  had  so 
declined  that  there  was  not  sufficient  inducement  to 
make  new  investment.  In  other  words,  when  invest- 
ment increased  normally  the  percentage  of  net  return 
earned  declined;  and  one  of  the  main  reasons  why  the 
percentage  of  net  return  earned  in  the  fiscal  year  1916 
was  so  large  was  that  the  normal  increase  in  investment 
had  been  arrested. 

Is  the  tendency  of  railway  profits  to  diminish  likely 
to  continue  after  the  war?  Beyond  serious  question, 
it  will  unless  radical  changes  are  made  in  regulation. 
Among  the  reasons  are :  First,  for  some  years  the  net 
earnings  shown  have  been  gained  by  keeping  down  main- 
tenance expenses  unduly.  If  this  deterioration  is  to  be 
stopped,  and  that  which  has  occurred  is  to  be  repaired, 
this  must  be  done  by  expenditures  charged  either  to 
capital  account  or  to  operating  expenses.  In  either  case 
there  will  be  an  increase  in  the  demands  on  earnings. 
Second,  railway  employees  are  still  asking  and  receiv- 
ing large  advances  in  wages.  Third,  the  authorities 
make  increasingly  heavy  advances  in  taxes,  whether 
earnings  increase  or  not.  Fourth,  legislatures  and  com- 
missions will  continue  to  impose  new  requirements  which 
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increase  fixed  charges  and  operating  expenses.  Fifth, 
there  have  been  unprecedented  increases  in  the  prices  of 
fuel,  equipment  and  materials.  In  spite  of  the  largest 
traffic  and  earnings  ever  known,  the  net  operating  in- 
come of  the  railways  was  $100,000,000  less  in  the  cal- 
endar year  1917  than  in  1916. 

Regulation  has  had  other  had  effects  besides  that  of 
accelerating  the  tendency  of  railway  net  earnings  to 
decline.  While  it  has  helped  to  destroy  railway  domina- 
tion of  politics,  it  has  been  made  at  times  and  in  places 
a  pretext  and  vehicle  for  harmful  political  agitation  and 
action  with  very  harmful  results. 

To  break  the  political  power  of  the  railways  it  was 
necessary  to  engender  a  bitter  public  sentiment  against 
them.  This  sentiment  having  been  created,  various 
classes  have  used  it  to  serve  their  own  purposes.  While 
regulation  has  abolished  rebating  and  reduced  some 
forms  of  discrimination  in  rates,  it  has  engendered  other 
forms  of  discrimination,  especially  those  growing  out  of 
inconsistencies  and  conflicts  between  federal  and  state 
regulation.  While  it  has  afforded  protection  to  other 
interests  from  the  railways,  it  has  failed  to  give  the 
railways  adequate  protection  from  other  interests. 

Some  will  declare  the  foregoing  facts  show  that  the 
system  of  government  regulation  and  private  owner- 
ship has  failed,  and  that  we  must  take  refuge  in 
government  ownership.  But  suppose  we  had  had  gov- 
ernment ownership:  Would  that  have  prevented  the 
advance  in  wages,  and  the  need  for  large  increases  in 
investment,  which  have  changed  the  railway  industry 
of  America  from  one  of  increasing  to  one  of  diminish- 
ing profits?  The  tendency  toward  increasing  capital 
and  operating  costs,  and  toward  diminishing  returns, 


WHAT  IS  THE  MATTER  WITH  REGULATION?       39 

has  been  widespread  on  both  state  and  private  railways 
throughout  the  world;  it  has  been  due  elsewhere  to 
causes  similar  to  those  in  operation  here;  and  nowhere 
else  have  the  railway  managements  done  as  much  to  off- 
set it  by  increasingly  efficient  methods  as  in  the  United 
States.  There  is  no  magic  in  government  ownership  to 
prevent  economic  forces  from  producing  their  appro- 
priate results. 

Others  may  say  the  facts  show  that  government 
regulation  is  harmful  and  should  be  abandoned.  But 
the  public  feels,  and  rightly,  that  it  must  be  protected 
by  either  railroad  regulation  or  railroad  competition; 
and  if  regulation  is  now  "strangling"  the  railways,  it 
can  not  be  said  that  their  cutting  of  one  another's 
throats  by  competition  before  regulation  was  adopted 
was  any  better  either  for  them  or  for  the  public. 

The  trouble  is  not  with  regulation  in  itself.  The 
trouble  is  with  the  particular  policy  of  regulation  that 
has  been  followed ;  and  the  remedy  is  to  adopt  a  policy 
which  will  be  consistent  and  fair;  which  will  be  predi- 
cated on  the  experience  of  the  railways  since  1906 
rather  than  before;  and  which  will  be  adaptable  to 
any  other  tendencies  or  conditions  which  may  develop. 
The  Interstate  Commerce  Commission  has  partially 
recognized  this  by  its  decisions  in  certain  rate  advance 
cases.  But  the  advances  in  rates  it  has  granted,  be- 
sides being  too  small,  in  most  instances  apply  only  to 
interstate  traffic;  and,  anyway,  regulation,  if  it  is  to 
do  the  maximum  practicable  amount  of  good  for  the 
public,  requires  many  other  changes  besides  that  of 
merely  substituting  sporadic  advances  in  rates  sought 
by  the  railways  for  sporadic  reductions  in  rates  sought 
by  travelers  and  shippers. 
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The  following  is  a  partial  statement  of  the  serious 
faults  of  our  present  policy  of  regulation  of  railways: 

(1)  It  does  not  clearly  and  properly  discriminate  be- 
tween the  functions  of  management  and  of  regulation. 

(2)  It  creates  commissions  to  do  the  regulating,  and 
then  permits  numerous  and  frequent  incursions  by  the 
inexpert  lawmaking  bodies  into  the  fields  of  work  as- 
signed to  the  commissions. 

(3)  The  functions  which  commissions  are  created  to 
perform  and  the  duties  delegated  to  them  require,  for 
their  proper  performance,  expert  knowledge;  but  men 
with  expert  knowledge  are  almost  never  appointed  as 
commissioners. 

(4)  There  is  duplication  and  conflict  between  regu- 
lation by  the  state  and  federal  governments. 

(5)  There   is   a   fundamental   inconsistency   in  fed- 
eral regulation  itself.    The  Sherman  anti-trust  law  and 
the  anti-pooling  provisions  of  the  Act  to  Regulate  Com- 
merce deal  with  the  railways  as  if  they  should  actually 
compete  with  each  other.    Most  other  federal  laws  deal 
with  them  as  if  they  should  be  regulated  monopolies. 

(6)  The  policy  followed  does  not  recognize  the  prin- 
ciple that  it  is  just  as  important  to  the  public  that  rail- 
way rates  should  be  high  enough  as  it  is  that  they 
should  not  be  too  high. 

(7)  The  Interstate   Commerce   Commission  has  not 
been  given  either  enough  or  the  right  kind  of  author- 
ity  over  the   physical   construction,   maintenance   and 
operation  of  railways. 

(8)  It  has  not  been  given  supervision  over  the  issu- 
ance of  railway  securities. 

(9)  The  Commission's  personnel  and  organization  are 
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not  adapted  to  securing  the  greatest  fairness  and  effi- 
ciency in  regulation. 

Almost  every  one  of  these  faults  of  regulation  is 
due  largely  to  the  fact  that  regulation  is  influenced  to 
an  excessive  degree  by  politics.  If  the  railways  are  to 
be  restored  to  the  management  of  their  present  owners 
after  the  war,  these  defects  of  regulation  must  be  cor- 
rected. Otherwise,  the  stagnation  of  railway  develop- 
ment will  continue,  and  it  will  be  made  impossible  again, 
as  it  has  been  found  to  be  in  the  midst  of  the  war,  for 
private  management  to  operate  the  available  facilities 
with  the  greatest  possible  efficiency.  The  greatest  pos- 
sible efficiency  in  railroad  operation  will  be  as  neces- 
sary, however,  from  the  economic  point  of  view  after 
the  war  as  it  is  from  both  the  economic  and  the  mili- 
tary points  of  view  during  the  war. 


CHAPTER  III 

FUNCTIONS    OF   GOVERNMENT   IN   BELATION   TO 

RAILWAYS 

The  service  rendered  by  railways  is  familiar  to  all. 
It  is,  therefore,  remarkable  that  its  true  nature  often 
is  not  clearly  recognized.  That  it  is  not  is  constantly 
disclosed  by  public  discussions. 

The  service  and  rates  of  railways  often  are  mentioned 
together  with  those  of  steamship  companies,  and  even 
with  those  of  companies  rendering  motor  truck  and  "jit- 
ney" service,  as  if  they  were  all  strictly  comparable.  It 
is  true  these  are  all  carriers  for  hire.  But  the  railway 
company  furnishes  one  extremely  important  and  expen- 
sive service  which  is  seldom  rendered  by  any  other  kind 
of  transportation  concern.  Other  such  concerns  merely 
furnish  carriage.  The  highways  over  which  they  oper- 
ate are  provided  by  nature  or  the  public.  The  railway 
company  not  only  furnishes  carriage,  but  also  the  high- 
way over  which  the  carrying  is  done. 

From  such  estimates  as  are  feasible  it  appears  that, 
•on  the  average,  60  per  cent  of  the  operating  expenses, 
interest  and  dividends  of  our  railways  go  to  provide  car- 
riage, while  40  per  cent  go  to  provide  and  maintain  the 
highways  over  which  the  carriage  is  conducted.  Ob- 
viously, therefore,  to  compare  the  cost  incurred  in  ren- 
dering railway  service,  and  the  rates  charged  for  it,  with 
the  costs  and  rates  of  steamship  companies  and  concerns 
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operating  motor  vehicles,  as  is  often  done,  is  economic 
nonsense.  If  the  public,  at  the  expense  of  the  taxpay- 
ers, provided  highways  for  railway  companies,  as  it  does 
for  other  carriers,  it  would  be  practicable  for  the  rail- 
ways of  the  United  States  to  make  their  freight  and 
passenger  rates  approximately  40  per  cent  lower  than  it 
is  feasible  for  them  to  do  now. 

It  is  also  a  common  thing  for  persons  who  are  treat- 
ing of  the  relations  of  the  railways  and  the  public  to 
base  their  arguments  on  the  premises  that  the  provision 
of  highways  is  a  function  of  the  state,  and  that  rail- 
ways are  highways.  Of  course,  on  this  theory  it  follows 
that  railways  should  be  owned  and  managed  by  govern- 
ment. But  this  argument  disregards  the  fact  that  rail- 
ways not  only  provide  a  highway  but  also  carry  goods 
and  passengers.  Now,  this  fact  is  of  some  importance, 
for  never  before  the  railway  was  invented  was  it  consid- 
ered a  function  of  the  state  to  carry  for  hire,  and  even 
since  it  was  invented  governments  very  seldom  have  as- 
sumed the  function  of  carriage  except  when  they  have 
become  the  owners  and  managers  of  railways.  They  pro- 
vide highways  for  water  carriers;  but  they  do  not  or- 
dinarily own  the  ships  operated  on  them.  They  provide 
highways  for  vehicle  traffic ;  but  they  do  not  ordinarily 
own  the  teams  and  wagons  and  the  motor  trucks  and 
motor  busses,  which  use  them.  While  it  must  be  con- 
ceded that  governments  always  have  provided  highways, 
it  cannot  logically  be  concluded  that  the  ownership  and 
management  of  railways  are  naturally  government  func- 
tions. How  can  they  be,  when,  as  has  been  shown,  60  per 
cent  of  the  expenses  incurred  are  attributable  to  the 
service  of  carriage,  which,  on  historical  grounds,  may 
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be  held  to  be  within  the  normal  scope  of  private  en- 
terprise ? 

Attention  has  been  called  to  these  facts,  not  to  confute 
the  advocates  of  the  development  of  waterways,  or  the 
advocates  of  government  ownership,  but  to  show  the 
dual  nature  of  the  railway  service.  Besides  showing  the 
duality  of  that  service,  the  points  mentioned  illustrate 
the  danger  of  starting  from  arbitrary  assumptions  in 
reasoning  about  affairs  of  such  great  moment.  If  we 
start,  as  many  do,  with  the  premises  that  it  is  a  func- 
tion of  the  state  to  provide  highways,  and  that  the  rail- 
way is  a  highway,  we  necessarily  arrive  at  the  conclu- 
sion that  the  ownership  and  management  of  railways  are 
properly  government  functions.  If,  on  the  other  hand, 
we  start  with  the  premises  that  the  railway  is  engaged 
in  furnishing  carriage,  and  that  carriage  is  properly  a 
function  of  private  enterprise,  we  just  as  inevitably 
reach  the  exactly  opposite  conclusion  that  railways 
should  be  owned  and  operated  by  private  companies. 

Such  reasoning,  with  the  conclusions  to  which  it  leads, 
is  typical  of  many  arguments  which  have  been  made 
within  recent  years  regarding  the  relations  which  rail- 
ways should  bear  to  the  state.  Another  good  illustration 
is  afforded  by  a  paper  presented  recently  at  an  impor- 
tant meeting  by  a  prominent,  economist  in  one  of  our 
universities.  He  laid  down  the  proposition  that  the  re- 
lationship between  the  public  and  the  railways  is  one 
of  principal  and  agent.  But,  he  added,  an  agent  is  not 
allowed  to  make  any  profit  out  of  his  employment ;  the 
profits  belong  to  his  principal.  Therefore,  the  railway, 
being  an  agent  of  the  public,  should  not  be  allowed  to 
earn  any  more  than  enough  to  cover  the  cost  of  its 
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service,  including  operating  expenses  and  interest  on  in- 
vestment. 

Even  if  it  be  conceded  that  the  relationship  is  one  of 
principal  and  agent,  there  is  a  fallacy  in  the  argument 
which  vitiates  it.  It  assumes  that  agents  are  never  al- 
lowed to  make  any  profit  out  of  their  agency.  But  this 
is  not  a  fact.  There  are  many  examples  of  agencies  in 
which  the  agent  makes  large  profits.  For  example,  an 
automobile  manufacturer  may  have  an  agent  who  is  re- 
quired to  sell  each  car  at  a  specified  price.  But  the 
agent,  as  is  often  done,  may  furnish  his  own  capital. 
In  that  case  so  long  as  he  sells  each  car  for  the  price 
fixed  by  his  principal,  he  is  allowed  to  make  any  per- 
centage of  profit  on  his  capital  that  he  can.  How  much 
he  will  make  will  depend  on  how  many  cars  he  sells.  He 
may  make  100  per  cent  a  year,  and  at  the  same  time 
scrupulously  and  efficiently  perform  all  the  duties  of 
his  agency. 

Now,  if  the  railway  is  merely  an  agent  of  the  public 
in  providing  transportation  service,  it  must  be  admitted 
to  be  an  agent  which  furnishes  its  own  capital.  There- 
fore, pursuing  the  analogy  with  the  automobile  manu- 
facturer and  his  agent,  we  may  reason  that  the  proper 
function  of  the  public  in  the  regulation  of  railways  is 
merely  to  fix  rates  at  which  it  will  be  reasonable  per  se 
for  them  to  sell  their  service,  allowing  them  while  they 
charge  those  rates  to  make  any  percentage  of  profit  on 
their  capital  that  they  can. 

These  illustrations  show  that  labored  ratiocination 
on  the  proper  relationship  of  the  state  and  the  rail- 
ways, of  which  there  is  such  a  plethora,  may  be,  and 
often  is,  of  no  practical  value,  or  even  worse  than 
valueless.  If  we  are  really  to  understand  railway  serv- 
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ice,  and  to  arrive  at  correct  conclusions  concerning  the 
proper  functions  of  government  in  relation  to  it,  we 
must  patiently  and  thoroughly  study  the  facts  about 
that  service,  and  the  conditions  under  which  the  rail- 
ways must  be  managed  and  operated,  and  be  guided 
in  reaching  our  conclusions  concerning  the  proper  func- 
tions of  government  by  the  great  principle  of  public 
expediency.  What  policy  on  the  part  of  the  state  in 
relation  to  railways  will  be  most  likely  to  promote  the 
greatest  good  of  the  greatest  number  ?  That  is  the  ques- 
tion which  we  must  answer;  and  no  theory  of  principal 
and  agent,  or  as  to  the  duty  of  the  state  to  provide 
highways,  or  as  to  the  rights  of  property,  or  any  other 
mere  theory,  is  of  any  use  except  in  so  far  as  it  throws 
light  on  this  vitally  important  question. 

Now,  as  we  have  seen,  the  railway  performs  a  dual 
service.  It  provides  a  highway,  and  it  furnishes  car- 
riage. In  the  early  history  of  railways  these  were 
clearly  recognized  as  distinct  services.  In  many  cases 
the  roadway  and  track  were  provided  by  the  railway 
company  and  the  vehicles  for  carriage  by  other  persons 
and  concerns.  It  was  considered  feasible  for  any  num- 
ber of  carriers  to  move  their  vehicles  over  the  rails, 
some  of  them  operating  for  public  hire,  others  merely 
transporting  their  own  goods.  The  toll  of  the  railway 
company  and  the  rate  of  the  carrier  for  hire  were  sepa- 
rate charges.  In  some  instances  the  highway  was  pro- 
vided by  the  state,  and  the  vehicles  by  private  persons, 
as  is  the  case  now  on  our  public  highways. 

It  was  soon  found,  however,  that  as  all  the  vehicles 
must  run  over  the  same  rails,  it  was  not  practicable  to 
have  them  operated  by  a  multiplicity  of  persons  under 
no  common  control.  Therefore,  the  function  of  furnish- 
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ing  the  highway  and  that  of  furnishing  carriage  speedily 
were  combined  in  the  same  companies.  This  elimination 
of  competition  between  carriers  operating  over  the  same 
rails  afforded  at  an  early  day  evidence  that  railway 
service  was  monopolistic  by  its  nature.  That  this  was 
the  case  was  not,  however,  clearly  recognized  from  the 
start  in  any  country  excepting,  perhaps,  in  France. 
Possibly  this  was  because  for  many  years,  especially  in 
England  and  the  United  States,  there  was  active  com- 
petition in  the  construction  of  railways,  and,  after  they 
were  built,  in  the  rendering  of  their  service  and  in  their 
rate-making.  But  every  stage  in  their  development  il- 
lustrated more  clearly  the  fact  that  unrestricted  com- 
petition between  them,  whether  in  construction,  or  in 
service  and  rates,  had  different  effects  from  what  it  had 
in  any  other  line  of  industry ;  that  commonly  it  was  of 
no  benefit  to  the  public,  and  was  destructive  of  the  in- 
terests of  the  competitors.  Therefore,  many  years  ago 
George  Stephenson  uttered  his  famous  dictum  that 
"  where  combination  is  possible  competition  is  impossi- 
ble." 

When  the  tendency  toward  combination,  especially 
between  parallel  and  competing  lines,  began  to  manifest 
itself,  governments  began  to  try  to  arrest  it.  The  gov- 
ernment of  the  United  States  has  continued  this  attempt 
to  the  present  time.  These  efforts  have  sometimes  hin- 
dered the  tendency  and  sometimes  hastened  it,  but  they 
have  never  arrested  it.  There  is  still  some  competition 
between  railways  in  England,  and  more  of  it  between 
railways  in  the  United  States.  There  always  will  be 
such  competition  as  long  as  private  ownership  obtains, 
especially  between  different  groups  of  railways,  as,  for 
example,  between  our  railways  running  from  the  wheat 
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belt  to  the  Atlantic  seaboard,  and  those  running  from 
the  same  section  to  the  Gulf  of  Mexico.  But  the  com- 
petition of  railways  is  and  always  will  be  narrowly  re- 
stricted. Every  stage  in  their  development  has  illus- 
trated the  principle  that  a  concern  which  combines  the 
functions  of  providing  a  railway  and  of  furnishing  car- 
riage is  at  least  quasi-monopolistic  by  its  very  nature. 

Now,  the  general  public  would  not  be  very  much  af- 
fected by  the  monopolization  of  some  lines  of  activity. 
It  would  not,  for  example,  suffer  much  if  a  single  con- 
cern acquired  a  monopoly  of  the  entire  diamond  busi- 
ness of  the  world.  But  the  public  is  bound  to  be  largely 
affected,  favorably  or  unfavorably,  by  the  development 
of  even  a  quasi-monopoly  of  any  commodity  or  service 
which  is  a  necessity  not  only  to  its  prosperity,  but  even 
to  its  existence.  Railway  transportation  is  such  a  serv- 
ice. It  is  true,  the  world  got  along  many  years  without 
railways.  But  it  was  a  different  world  then  from  what 
it  is  now;  and  the  revolution  which  has  been  wrought 
has  been  due  more  to  the  development  of  better  facili- 
ties of  communication  and  transportation,  perhaps,  than 
to  all  other  causes.  Our  entire  present  commercial,  in- 
dustrial, social  and  political  organism  has  grown  up 
around  the  railways.  We  recognize  this,  as  to  our  in- 
dustry at  least,  by  sometimes  calling  them  its  skeleton 
and  sometimes  describing  them  as  its  arteries.  The  rates 
charged  by  railways  enter  into  the  business  expenses 
and  the  cost  of  living  of  every  class  and  individual. 
Directly  or  indirectly,  every  class  and  individual  use 
their  services ;  and  their  rates  cannot  be  made  excessive 
or  unfairly  discriminatory,  or  their  service  be  deteri- 
orated or  interrupted,  without  doing  great  public  harm. 
The  world  existed  long  without  railways;  but  the  mod- 
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era  world  having  grown  up  around  railways  it  could  not 
maintain  a  normal  existence  a  single  hour  without  them. 

There  have  now  been  indicated  the  two  features  of 
the  service  of  railways,  and  the  only  two,  which  afford 
any  rational  ground  for  the  exercise  by  government  of 
any  special  functions  in  relation  to  it.  These  are,  first, 
that  the  service  is  at  least  quasi-monopolistic,  and  is 
perhaps  naturally  monopolistic ;  and  second,  that  it  is  of 
a  character  which,  under  modern  conditions,  makes  the 
prosperity,  and  almost  the  very  existence,  of  the  public 
dependent  upon  it. 

Considering  these  two  characteristics  of  it  together, 
it  requires  no  argument  to  demonstrate  that  it  is  not 
only  a  proper  function,  but  is  the  positive  duty,  of  gov- 
ernment to  keep  a  very  watchful  eye  upon  railway  serv- 
ice, and  to  adopt  in  relation  to  it  that  policy  which, 
under  the  particular  conditions  existing,  is  best  adapted 
to  protect  the  public  and  to  promote  its  interests. 

There  at  once  arises,  however,  the  question  of  where, 
if  we  are  to  have  private  ownership  and  public  regula- 
tion, the  jurisdiction  of  the  management  of  a  concern 
subject  to  regulation  properly  ends,  and  that  of  the 
regulating  authorities  begins  ?  We  shall  most  accurately 
trace  the  line  of  demarcation  if  we  consider  the  precise 
nature  of  a  public  utility. 

A  public  utility  has  been  defined  by  the  courts  as 
private  property  affected  with  a  public  use.  The  same 
meaning  has  been  conveyed  when  it  has  been  said  that 
a  public  utility  is  private  property  devoted  to  a  pub- 
lic service.  The  property  is  just  as  absolutely  private 
in  its  ownership  as  a  factory  or  a  farm  or  a  store.  It 
is  the  fact  that  it  is  "affected  with  a  public  use"  that 
gives  the  public  the  right  and  power  to  regulate  it. 
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But  why  is  it  "affected  with  a  public  use"?  Be- 
cause, as  has  been  pointed  out  specifically  with  reference 
to  railways,  first,  its  service  is  one  which,  under  modern 
conditions,  is  of  vital  importance  to  the  public,  and,  sec- 
ondly, because  the  service  is  naturally  quasi-monopolis- 
tic or  even  monopolistic.  When  the  service  rendered 
by  any  concern  takes  on  these  two  characteristics  there 
is  established  between  its  owners  and  managers  and  the 
public  a  most  important  relationship  from  which  emerges 
both  the  right  and  the  power  of  the  public  to  regulate 
it. 

Continuing  to  be  private  in  its  ownership,  its  owners 
retain  both  the  moral  and  the  legal  right  to  manage  it 
as  they  see  fit  so  long  as  it  renders  good  service  to 
the  public  at  reasonable  rates.  It  remains  the  province 
of  the  management  to  perform  in  the  first  instance  all 
the  functions  performed  by  the  management  of  any 
business  concern — to  fix  the  rates  to  be  charged,  to  de- 
termine the  amount  and  character  of  the  service  to  be 
rendered,  and  to  decide  how  the  company's  financial 
necessities  shall  be  provided  for.  And  if  the  rates  fixed 
are  all  fair  and  reasonable,  if  the  service  rendered  is 
uniformly  adequate  and  good,  if  the  financing  is  honest 
and  conservative,  there  is  nothing  for  any  regulating 
body  to  do. 

But  experience  has  shown  that  the  managers  of  rail- 
ways and  public  utilities,  being  human,  are  good  and 
bad,  wise  and  unwise,  just  like  other  people.  In  addi- 
tion, they  have  more  power  to  do  harm  than  the  man- 
agers of  concerns  which  are  small,  or  which  do  busi- 
ness under  ordinary  competitive  conditions.  There  are 
farmers  who  put  all  the  large  apples  at  the  top  of  the 
barrel,  and  sell  impure  milk  which  poisons  little  chil- 
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dren.  There  are  merchants  who  sell  short  weight. 
There  are  manufacturers  who  underclassify  the  goods 
they  ship  and  thereby  rob  the  railways.  And  there  are 
some  managers  of  railways  and  public  utilities  who,  hav- 
ing the  same  human  shortcomings  as  some  farmers,  some 
merchants,  and  some  manufacturers,  seek  to  exact  ex- 
cessive rates,  to  discriminate  unfairly  in  their  charges, 
and  to  render  service  that  is  poor  and  inadequate.  It  is 
to  stop  and  prevent  these  abuses  that  regulating  bodies 
are  created. 

In  brief,  the  proper  function  of  the  management  is 
executive  in  the  broadest  sense;  that  of  the  regulating 
body,  corrective.  This  is  the  only  rational  and  practi- 
cal view  of  the  matter.  For  no  body  exercising  regulat- 
ing authority  over  numerous  concerns  can  possibly  ac- 
quire that  intimate  knowledge  of  all  the  conditions  and 
needs  of  the  business  of  each  of  them  which  their  man- 
agers have,  and  which  is  essential  to  their  wise  and  effi- 
cient management;  and,  therefore,  when  the  regulating 
body  oversteps  the  limits  of  its  appropriate  field  of 
work,  its  influence  ceases  to  be  intelligent  and  correc- 
tive, and  begins  to  be  ignorant,  meddlesome  and  harm- 
ful. 

The  fact  that  a  policy  of  regulation  is  adopted  im- 
plies a  conviction  that  the  government  cannot  best 
promote  and  protect  the  interests  of  the  public  by  un- 
dertaking the  management  of  railways  and  other  sim- 
ilar concerns  itself.  It  may  be  assumed  that  if  the  pub- 
lic believed  that  government  management  would  be 
preferable  it  would  adopt  that  policy.  By  adopting 
public  regulation  the  public  shows  that  it  wants  the 
duties  and  responsibilities  of  management  left  with  the 
owners  and  officers,  and  intends  that  the  regulating 
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authorities  shall  interfere  with  and  control  their  acts 
and  policies  only  when  they  require  control  for  the  pro- 
tection of  the  public.  It  is  not  ordinarily  the  place  of 
those  who  regulate  to  tell  the  managements  what  they 
must  do  any  more  than  it  is  ordinarily  the  place  of  a 
police  department  to  tell  citizens  what  they  must  do. 
It  is  ordinarily  their  function  to  tell  the  managements 
what  things  they  must  not  do,  and  keep  them  from  doing 
those  things,  as  it  is  the  duty  of  a  police  department 
to  tell  citizens  what  they  must  not  do  and  keep  them 
from  doing  those  things.  Because  policemen  are  re- 
quired to  prevent  burglaries  and  apprehend  those  who 
commit  them  is  no  reason  why  the  police  departments 
should  be  authorized  to  control  and  direct  every  action 
of  every  citizen  in  every  detail  of  his  life.  Likewise, 
because  it  is  necessary  to  have  laws  and  commissions  to 
control  those  public  service  concerns  and  their  officers 
who  may  be  disposed  to  act  dishonestly  or  unfairly,  it 
does  not  follow  that  all  public  service  concerns  and  all 
their  officers  should  be  presumed  to  be  malefactors  and 
extortionists  and  should  have  their  every  business  act 
subjected  to  scrutiny  and  direction  by  public  authori- 
ties. 

The  purpose  of  public  regulation  is,  or  ought  to  be, 
to  conserve  all  the  benefits  of  private  enterprise  and 
management,  while  curbing  the  excesses  and  abuses  to 
which  they  give  rise  when  unregulated.  To  attempt  to 
control  and  direct  in  detail  the  acts  and  policies  of  pub- 
lic service  concerns  while  leaving  them  in  private  hands, 
would  be  to  sacrifice  all  of  the  advantages  of  private 
ownership  and  management  and  secure  none  of  the  ad- 
vantages of  public  ownership  and  management. 

Having  decided  for  private  ownership,  in  order  to  se- 
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cure  a  high  degree  of  administrative  efficiency  and  to 
avoid  the  political  dangers  of  government  ownership,  we 
must,  if  we  are  to  attain  the  objects  of  this  policy,  ac- 
tually leave  the  management  of  the  railways  to  the  com- 
panies which  own  them.  The  public  cannot  both  eat  its 
cake  and  have  it.  Under  a  system  of  private  manage- 
ment and  public  regulation  there  always  will  be  abuses 
and  evils.  If  we  retain  private  management  we  must  do 
so,  not  in  the  expectation  that  its  results  will  be  perfect, 
but  because  we  expect  them  to  be  less  imperfect  than 
those  of  government  management  would  be;  and  we 
must  not  try  to  make  them  perfect  by  interfering  with 
every  detail  of  the  business.  We  must  recognize  the  fact 
that  regulation  which  is  not  content  to  stay  within  its 
own  sphere,  but,  without  assuming  the  burdens,  risks 
and  responsibilities,  seeks  to  usurp  the  functions  of  own- 
ership and  management,  will  result  more  unsatisfacto- 
rily than  either  unregulated  private  management  or  gov- 
ernment ownership.  There  is  at  present  a  constant  tend- 
ency on  the  part  of  public  authorities  to  attempt  to 
usurp  the  functions  of  management. 

The  writer  would  not  give  the  impression  that  he  is 
in  favor  of  what  is  called  a  "weak"  regulating  commis- 
sion— that  is,  a  commission  with  a  narrow  jurisdiction 
and  which  has  constantly  to  appeal  to  the  courts  to  en- 
force its  orders.  He  believes  in  a  strong  regulating 
body — strong  in  personnel,  and  strong  in  the  power  to 
compel  the  managements  of  public  utilities  to  do  what 
they  should  when  compulsion  is  necessary.  He  believes 
compulsion  would  be  necessary  less  frequently  if  our 
commissions  were  fairer  and  more  expert ;  but  that  it  is 
often  necessary  he  has  no  doubt.  But,  as  the  Supreme 
Court  of  the  United  States  said  in  one  case,  the  public 
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is  not  a  general  manager  of  the  railways ;  nor  is  it  a  gen- 
eral manager  of  other  public  utilities.  Public  utilities 
are  not  public  property  with  which  the  public  may  le- 
gally or  equitably  do  as  it  pleases.  The  public  may 
become  their  general  manager  by  becoming  their  owner, 
but  it  has  no  right  to  assert  the  authority  of  manage- 
ment until  it  is  prepared  to  assume  the  responsibility 
and  bear  the  expenses  of  management. 

Not  only  has  it  no  right  to  do  so,  but  for  it  to  do  so 
would  be  highly  inexpedient.  Public  management  of 
public  utilities  under  public  ownership  might  succeed. 
Public  regulation  of  private  property  may  succeed. 
Public  management  of  private  property  could  not  suc- 
ceed. It  would  involve  divided  responsibility  in  its 
worst  form.  There  would  be  incessant  struggles  between 
the  officers  selected  to  represent  the  owners,  seeking  to 
recover  the  authority  they  had  lost,  and  the  authorities 
representing  the  public,  seeking  to  hold  the  authority 
they  had  gained.  Each  side  would  exert  itself  more  to 
nullify  the  work  of  the  other  than  by  its  own  policy  to 
get  results.  The  capital  needed  for  adequate  develop- 
ment would  not  be  forthcoming;  for  the  public  could 
not  lay  it  out  so  long  as  the  ownership  was  private,  and 
private  capitalists  would  not — probably  could  not — sup- 
ply it  while  the  management  was  public.  The  resulting 
conditions  would  be  intolerable,  and  both  the  owners  of 
the  utilities  and  the  public  might  throw  themselves  into 
government  ownership  as  the  only  haven  of  escape. 

Unfortunately,  this  is  not  an  altogether  unapt  de- 
scription of  what  has  been  occurring  within  recent 
years,  in  many  states,  and,  with  respect  to  certain 
phases  of  railway  regulation  and  management,  in  the 
nation  itself. 


CHAPTER  IV 

COMMISSION    VEESUS    LEGISLATIVE    REGULATION 

The  spread  of  regulation  of  business  by  administra- 
tive commissions  is  one  of  the  most  marked  and  im- 
portant politico-economic  developments  in  the  United 
States  in  our  generation.  The  policy  was  first  applied 
by  a  few  states  to  railways.  It  has  now  been  adopted 
as  to  railways  by  the  nation  and  most  of  the  states,  and 
has  been  extended  by  several  of  the  states  to  public 
utilities  of  many  kinds.  It  has  also  been  applied  to  a 
limited  extent  to  industrial  concerns,  by  the  creation  of 
the  Federal  Trade  Commission. 

The  development  of  the  policy  of  regulation  by  com- 
mission has  resulted  from  the  belief  that  lawmaking 
bodies,  courts  and  ordinary  executive  officials  are  in- 
competent to  deal  with  the  problems  raised  by  unsatis- 
factory relations  between  the  public,  on  the  one  hand, 
and  public  utilities  and  other  business  concerns,  on  the 
other.  The  legislatures  cannot  deal  with  these  prob- 
lems intelligently  and  effectively  because  to  do  so  re- 
quires a  body  possessing  expert  knowledge  and  continu- 
ously in  session,  in  both  of  which  respects  lawmaking 
bodies  are  deficient.  The  courts  cannot  satisfactorily 
deal  with  these  problems  because  they  lack  expert  knowl- 
edge, because  they  have  too  many  other  kinds  of  business 
to  transact,  and  because  their  too  slow,  cumbrous  and 
formal  process  rigidly  excludes  whole  classes  of  evi- 
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denee,  which,  while  logically  irrelevant  in  a  lawsuit,  are 
precisely  the  considerations  which  would  influence  a 
business  man  in  deciding  a  business  proposition.  And 
the  ordinary  executive  or  law-enforcing  officials  are  in- 
competent to  deal  with  the  problems  of  regulation  be- 
cause they  lack  expert  knowledge,  because  they  have 
other  and  inconsistent  duties  to  perform,  and  because 
a  regulating  body  should  approach  its  work  in  a  ju- 
dicial and  impartial  spirit  which  is  incompatible  with 
the  purely  executive  spirit  by  which  the  ordinary  law- 
enforcing  officials  should  be  animated. 

So  long  as  we  continued  to  try  to  regulate  public 
utilities  by  the  ordinary  legislative,  judicial  and  ad- 
ministrative agencies,  abuses  persisted  both  in  their 
management  and  in  their  regulation.  The  managements 
of  the  utilities  were  not  properly  controlled,  and  they 
were  often  arrogant,  unfair  and  rapacious  in  their  treat- 
ment of  the  public,  and  dishonest  in  their  dealings  with 
investors.  When  regulation  by  laws  enforced  merely  by 
judicial  process  was  attempted,  the  laws  often  were  con- 
ceived in  public  prejudice,  vindictiveness  and  covetous- 
ness,  and  when  the  courts  nullified  them,  whether  in  ac- 
cordance with  a  spirit  of  fairness  and  in  obedience  to 
constitutional  mandates,  or  because  of  an  excessive  re- 
gard for  vested  rights  or  wrongs,  there  was  an  outcry 
against  the  courts ;  and  when  the  courts  uphold  and  give 
effect  to  unwise  laws,  the  results  are  bad  for  the  concerns 
regulated  and  worse  for  the  public. 

It  long  seemed  that  we  must  accept  either  unregulated 
management  of  public  utilities,  with  its  attendant 
abuses;  or  unwise  and  inefficient  regulation  by  courts 
and  legislatures;  or  public  ownership.  But  out  of  this 
confused  condition  of  affairs  there  grew  up  the  idea  of 
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creating  commissions  possessing  at  once  legislative,  ju- 
dicial and  administrative  functions,  and  especially  quali- 
fied and  empowered  to  deal  solely  with  this  problem  of 
public  regulation.  This  system  has  been  developed  far- 
ther and  on  a  larger  scale  in  the  United  States  than  in 
any  other  country.  Many  persons  regard  the  develop-' 
ment  of  the  regulating  commission  with  enthusiasm  and 
optimism.  They  consider  it  a  great  discovery  in  politi- 
cal science,  and  believe  it  is  the  best,  if  not  the  only, 
means  by  which  we  can  steer  clear  of  both  the  Scylla 
of  uncontrolled  and  rapacious  private  management  and 
the  Charybdis  of  public  ownership. 

This  view  is  shared  by  some  intelligent  and  able  for- 
eign students  of  our  affairs.  "  There  can  be  little 
doubt,"  says  Sidney  Brooks,  one  of  the  leading  pub- 
licists of  England,  "that  it  is  in  the  utilization  of  such 
commissions  to  stand  between  the  local  authorities,  on 
the  one  hand,  and  the  corporations,  on  the  other,  that 
the  United  States  is  destined  to  lead  the  world  and 
make  the  most  valuable  of  all  contributions  to  the  prob- 
lem of  combining  private  initiative  and  enterprise  with 
protection  of  public  rights." 

Another  Englishman  who  is  a  very  keen  student  of 
public  affairs  and  economic  matters  in  this  country  is 
W,  M.  Acworth;  and  a  few  years  ago,  when  Mr.  Ac- 
worth  appeared  before  the  British  Royal  Commission  on 
Railways,  he  described  the  authority  and  work  of  the 
Interstate  Commerce  Commission,  and  advocated  the 
creation  of  a  body  with  somewhat  similar  powers  in 
England. 

Theoretically,  at  least,  the  system  of  regulation  by 
commission  has  the  advantage  not  only  of  providing 
expert  bodies  that  are  in  practically  continuous  ses- 
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sion  to  pass  upon  the  questions  arising  between  rail- 
way companies  and  other  concerns  and  persons,  but  also 
that  of  reducing  the  influence  that  politics  will  exert 
on  regulation.  As  has  been  remarked  elsewhere,  legis- 
lative bodies,  with  their  numerous  members  elected  for 
short  terms  to  represent  many  localities,  are  likely  to  be 
influenced  more  by  political  considerations  than  com- 
missions with  a  small  number  of  members  elected  or 
appointed  for  comparatively  long  terms.  Consequently, 
legislatures  are  more  likely,  for  political  reasons,  to  be 
subservient  to  large  corporations  when  public  sentiment 
is  friendly  to  them,  and,  for  similar  reasons,  to  be  un- 
reasonably hostile  to  them  when  public  sentiment  is 
unfriendly. 

The  principle  underlying  regulation  by  commission 
seems  sound.  But  sound  principles  are  valueless  with- 
out sound  practice ;  and  two  things  are  essential  to  sound 
practice  in  regulation  by  commission.  When  suitable 
powers  have  been  conferred  upon  a  regulating  commis- 
sion it  must  be  left  by  the  lawmaking  body  creating 
it  to  perform  its  duties  almost  without  interference; 
and  its  members  must  be  possessed  of  expert  knowledge 
and  ability  and  must  be  entirely  impartial. 

Unfortunately,  these  two  prerequisites  to  fair  and 
constructive  regulation  by  commission  seldom  have  been 
found  together,  especially  in  the  various  states.  The 
state  legislatures — and  to  some  extent  the  same  thing 
is  true  of  Congress — while  indorsing  the  correct  prin- 
ciple in  the  abstract,  have  constantly  violated  it  in  prac- 
tice. Literally  thousands  of  state  laws  have  been  passed 
regulating  railway  rates  and  facilities  after  full  author- 
ity to  deal  with  them  had  been  given  to  commissions. 
If  regulating  commissions  are  to  command  the  respect 
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of  railroads,  their  employees,  shippers,  and  the  public, 
if  they  are  to  perform  their  duties  fairly,  intelligently 
and  beneficially,  they  and  their  work  must  be  left  as  free 
from  legislative  interference  as  are  the  courts  and  their 
work. 

We  have  given  much  consideration  to  the  powers  that 
a  regulating  commission  should  have.  We  have  con- 
ferred on  many  of  them  very  great  authority.  We 
have  given  much  less  attention  to  the  subject  of  the 
kind  of  men  who  are  able  to  exercise  this  authority. 
But  in  all  political  and  business  affairs  the  kind  of  men 
to  whom  authority  is  given  is  at  least  as  important  as 
the  amount  and  character  of  the  authority  conferred. 
Capable,  public-spirited  men  will  accomplish  much  more 
good  with  small  powers  than  incapable,  self-seeking  men 
will  with  large  powers.  In  fact,  the  greater  the  powers 
given  incompetency,  especially  if  it  be  associated  with 
selfish  ambition,  the  less  is  the  good  and  the  greater  the 
evil  it  will  usually  work. 

The  disqualifications  of  legislatures,  courts  and  or- 
dinary executive  officials  for  the  regulation  of  business 
suggest  some  of  the  qualifications  that  ought  to  be  pos- 
sessed by  the  members  of  regulating  commissions.  Abil- 
ity, expert  knowledge,  fairness  in  utterance  and  act, 
moral  courage  to  resist  public  opinion  when  it  is  wrong, 
as  well  as  to  enforce  their  duty  on  refractory  public 
utility  managements  when  they  are  wrong — these  are 
prime  essentials.  While  some  members  of  our  regulat- 
ing commissions  have  had  the  needful  qualifications  in 
a  high  degree,  most  of  them  have  not  had  them.  By 
what  means  may  we  more  generally  secure  for  the  com- 
missions the  sort  of  men  of  which  they  ought  to  be 
composed  ? 
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First,  we  must  pay  them  reasonable  salaries.  "We 
may  get  able  men  to  serve  temporarily  in  emergencies 
for  small  pay ;  but  the  commercial  spirit  is  so  strong  in 
this  country  that  we  cannot  long  retain  capable  men  in 
public  service  for  small  salaries.  The  salaries  now  paid 
to  the  members  of  most  state  commissions  are  too  low. 
In  New  York  the  salary  is  (in  1917)  $15,000  a  year, 
which  certainly  ought  to  be  ample  even  there.  In  Illi- 
nois it  is  $12,000,  in  Pennsylvania,  $10,000,  and  in 
Massachusetts,  $8000.  The  lowest  salary  paid  is  in 
Vermont,  $1,700;  in  twenty-six  states  it  is  $4,000  or 
less;  and  the  average  for  all  states  is  $4,500.  It  is  im- 
possible to  believe  that  in  a  large  and  important  state 
competent  men  can  be  induced  to  sit  long  on  a  com- 
mission for  less  than  $5,000  to  $10,000  a  year.  The 
members  of  the  Interstate  Commerce  Commission  are 
paid  only  $10,000  a  year.  In  view  of  the  very  high 
qualifications  they  should  possess  and  the  onerousness 
and  extreme  importance  of  their  duties,  they  ought  to  be 
paid  much  more. 

Secondly,  the  kind  of  men  chosen  as  commissioners 
depends  largely  on  the  mode  of  choice.  Reason  would 
suggest,  and  experience  shows,  that  qualified  men  are 
more  apt  to  be  secured  by  appointment  than  election. 
Occasionally  capable  men  are  elected;  and  frequently 
unfit  men  are  appointed;  but  on  the  whole  the  appoin- 
tive commissions  are  superior  in  personnel  to  the  elec- 
tive. The  voters  have  both  less  fitness  and  less  oppor- 
tunity to  select  good  men  than  the  governor  of  a  state 
or  the  President  of  the  United  States.  The  members 
of  the  Interstate  Commerce  Commission  are  appointive, 
as  are  the  commissioners  of  twenty-four  states. 

Third,  the  term  of  office  should  be  fairly  long,  cer- 


REGULATION  BY  COMMISSION  61 

tainly  not  less  than  four  years  and  preferably  longer. 
The  duties  are  not  only  technical,  but  they  relate  to  a 
diversity  of  subjects.  Railway  commissions  now  reg- 
ulate both  railway  traffic  and  operation;  in  some  states 
the  issuance  of  securities;  and  in  many  states  and 
in  the  nation,  other  public  utilities  besides  railways. 
On  railways  only  the  higher  executive  officers  usually 
have  a  working  knowledge  of  all  the  various  depart- 
ments, and  most  students  of  railway  matters  outside  of 
railway  service  specialize  along  only  one  or  a  few  lines. 
Therefore,  a  new  commissioner,  even  though  formerly  a 
railway  officer  or  a  diligent  student  of  railway  affairs, 
is  apt  to  have  a  knowledge  of  only  one  or  a  few  branches 
of  the  railway  business.  As  commissions  deal  with  all 
branches  of  the  business  their  members  must,  if  they  are 
to  perform  all  their  duties  fairly  and  intelligently,  be 
given  long  terms  so  that  they  may  acquire  the  broad 
knowledge  and  experience  that  the  performance  of  all 
their  duties  requires.  The  members  of  the  Interstate 
Commerce  Commission  are  appointed  for  seven  years, 
and  we  seem  now  definitely  to  have  adopted  the  wise 
practice  of  repeatedly  reappointing  those  who  desire 
reappointment.  On  the  other  hand,  the  terms  of  the 
members  of  state  commissions  vary  from  as  little  as  two 
years  to  as  much  as  ten,  and  average  five  years.  In 
thirty  states  they  are  appointed  for  six  years. 

Of  course,  where  commissions  regulate  not  only  rail- 
ways but  all  kinds  of  public  utilities,  the  need  for  ap- 
pointing their  members  for  long  terms,  and  profiting 
by  their  experience  by  repeated  reappointments,  is  much 
greater  than  where  they  regulate  only  railways;  and 
there  is  a  marked  tendency  thus  to  extend  the  jurisdic- 
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tion  of  commissions  originally  created  to  regulate  rail- 
ways only. 

Finally,  the  commissioners  should  be  possessed  when 
they  are  chosen  of  special  knowledge  of  the  businesses 
they  are  to  regulate.  The  best  way  they  can  have  ac- 
quired this  knowledge  is  by  having  served  public  utili- 
ties themselves  in  an  official  capacity.  Unfortunately, 
very  few  men  who  have  had  such  experience  are  ap- 
pointed or  elected.  One  reason  is  that  there  is  a  strong 
tendency  to  put  active  politicians  on  commissions,  and 
generally  public  utility  officers  are  not  politicians. 
Often  those  chosen  are  politicians  who  have  gained  their 
reputations  by  carrying  on  agitations  against  public 
utilities,  and  who  have  therefore  a  bias  against  them 
which  tends  to  unfit  them  to  sit  fairly  in  judgment  on 
them.  Of  the  158  members  of  state  commissions  at 
this  time  79,  or  one-half,  are  lawyers,  while  only  ten 
have  had  any  experience  as  railway  employees  or  offi- 
cers. 

There  is  a  feeling  that  officers  of  railways,  if  ap- 
pointed to  commissions,  would  be  biased  in  favor  of  the 
railways.  That  probably  is  true.  But  surely  they  are 
no  more  apt  to  be  biased  in  favor  of  railways  than  ship- 
pers or  politicians  who  have  made  war  on  railways  are 
to  be  biased  against  them;  and  it  is  difficult  to  see  in 
what  way  the  one  kind  of  bias  is  any  worse  or  any  bet- 
ter than  the  other.  A  little  more  bias  in  favor  of  pub- 
lic utilities,  accompanied  by  expert  knowledge,  would  be 
an  excellent  antidote  to  the  bias  against  them,  the  play- 
ing to  the  political  galleries  and  the  want  of  expert 
knowledge,  that  now  characterize  many  commissions. 
The  English  law  requires  at  least  one  of  the  members 
of  the  Railway  and  Canal  Commission — of  whom  never 
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more  than  three  are  sitting  at  one  time — to  be  "of  ex- 
perience in  railway  affairs."  The  Railway  and  Canal 
Commission  is  merely  a  court  which  passes  on  rate  cases. 
How  much  more  important  that  a  body  such  as  the 
Interstate  Commerce  Commission,  which  regulates  so 
many  phases  of  the  railway  business,  should  have  some 
members  "of  experience  in  railway  business"! 

However,  it  is  not  necessary  to  go  to  the  railways  or 
other  public  utilities  to  get  men  who  have  some  special 
qualifications  for  membership  on  regulatory  commis- 
sions. Germany,  "the  land  of  damned  professors,"  has 
learned  to  make  good  use,  in  its  public  affairs,  of  earnest 
and  intelligent  students  of  economic  and  industrial  prob- 
lems, drawing  them  sometimes  from  the  faculties  of 
universities,  sometimes  from  the  ranks  of  professional 
and  business  men.  Unfortunately,  in  the  United  States 
we  have  never  had  much  use  in  public  affairs  for  men 
who  prefer  investigation  to  guessing  and  cogitation  to 
agitation. 

If  we  are  to  continue  to  have  private  ownership  of 
railways  in  any  form  after  the  war,  we  shall  require 
some  form  of  regulation  by  commission. 

If  the  potential  advantages  of  regulation  by  commis- 
sion over  regulation  by  legislative  enactments  and  ju- 
dicial procedure  are  ever  to  be  realized  in  actual  expe- 
rience— as  they  have  not  been  in  the  past — there  must 
be  less  interference  with  the  commissions  by  the  law- 
making  bodies,  and  their  personnel  must  be  improved. 


CHAPTER  V 

FEDERAL  VERSUS  STATE  REGULATION 

Under  our  present  system  the  facilities  and  the  rates 
of  the  railways  are  subject  to  regulation  by  both  the 
nation  and  the  states.  Where  there  is  conflict  the  states 
must  yield.  This  is  the  constitutional  theory.  In  prac- 
tice it  has  proved  impossible  for  a  state  to  regulate 
rates  and  facilities  within  its  borders  without  affecting 
interstate  commerce  and  commerce  within  other  states; 
and  up  to  the  present  time  very  little  effort  has  been 
made  by  the  national  government  to  assert  its  para- 
mount authority  over  commerce  and  the  instrumentali- 
ties by  which  it  is  carried  on. 

Some  of  the  most  palpable  shortcomings  and  worst 
effects  of  the  present  system  of  regulation  result  from 
duplication  and  conflict  of  effort  by  the  state  and  na- 
tional governments.  In  many  cases  the  duplication  of 
effort  is  complete,  and  the  resulting  waste  of  the  money 
of  both  the  public  and  the  railways  glaringly  obvious. 
For  example,  some  states  have  inspectors  of  locomotive 
boilers;  and  the  Interstate  Commerce  Commission  has 
inspectors  regularly  inspecting  the  same  boilers.  The 
railways  and  public  have  been  put  to  the  expense  of 
valuations  of  the  railways  in  numerous  states ;  and  now 
they  are  being  put  to  the  expense  of  a  federal  valuation 
of  all  railways. 

As  the  Interstate  Commerce  Commission  is  the  most 
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important  regulating  body  in  the  country,  most  people 
give  it  the  credit  or  blame  for  the  results  of  govern- 
ment regulation,  commending  it  if  they  regard  the  ef- 
fects produced  as  good,  and  condemning  it  if  they 
consider  them  bad.  It  is  probable  that  a  majority  of 
business  men  and  students  of  economic  and  industrial 
affairs  believe  the  reduction  of  railway  net  earnings 
within  recent  years  has  been  unjustified  and  has  had 
a  bad  effect  on  business  generally.  Therefore,  among 
these  classes  the  Interstate  Commerce  Commission  is  a 
less  popular  and  more  criticized  body  than  a  few  years 
ago. 

But  much  of  the  criticism  visited  on  it  is  misdirected. 
The  Commission  is  often  called  the  most  powerful  gov- 
ernmental body  in  the  United  States.  In  a  sense,  it  is 
so.  It  has  large  authority  over  the  railway  industry, 
which  involves  the  possession  of  great  power  to  affect 
the  national  welfare.  But  an  examination  of  the  laws 
and  court  decisions  under  which  the  Commission  acts 
shows  that  its  authority,  while  great,  is  fragmentary 
and  subject  to  many  limitations;  that  it  is  more  nega- 
tive than  positive;  that  it  is  such  that  the  harm  which 
the  Commission  can  do  if  disposed  to  be  unfair  is  greater 
than  the  good  ft  can  do  if  disposed  to  be  fair.  Before 
judgment  is  passed  on  the  Commission's  work  the  nature 
and  limitations  of  its  authority  should  be  carefully  con- 
sidered. 

In  theory,  regulation  should,  and  in  practice  in  this 
country  it  does,  relate  to  the  financing  of  railways;  to 
their  construction,  maintenance  and  operation;  to  their 
accounting;  and  to  their  rate-making.  As  financing 
must  precede  construction,  and  as  construction,  main- 
tenance and  operation  must  precede  accounting  and  rate- 
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making,  logically,  regulation  should  be  applied  to  these 
features  of  the  business  in  the  order  in  which  they  are 
named.  In  France,  where  logic  usually  counts  for  more 
and  opportunism  for  less  in  public  affairs  than  in  Eng- 
lish-speaking countries,  this  is  almost  exactly  what  was 
done.  But  in  the  United  States — and  much  the  same 
thing  is  true  in  England — regulation  has  been  applied  to 
one  and  then  to  another  part  of  the  business  as  there  have 
come  to  the  notice  of  the  public  and  its  representatives 
real  or  supposed  abuses  which  have  seemed  to  require 
correction. 

How  our  system  of  regulation  has  grown  up  is  illus- 
trated by  the  way  in  which  from  time  to  time  its  pow- 
ers have  been  conferred  upon  the  Interstate  Commerce 
Commission.  The  act  to  regulate  commerce  went  into 
effect  in  1887.  There  had  been  prolonged,  widespread 
and  well  founded  complaints  of  rebating  and  other 
forms  of  unfair  discrimination  in  rates,  and  the  law 
was  passed  mainly  to  abolish  these  practices.  It  pro- 
hibited rebating  and  other  forms  of  unfair  discrimina- 
tion, and  forbade  rates  to  exceed  reasonable  maxima. 
There  was  apprehension  lest  the  pools  of  traffic  and  earn- 
ings which  had  been  formed  by  various  groups  of  com- 
peting lines  would  cause  rates  to  be  made  and  kept 
excessive,  and  therefore  pooling  also  was  prohibited. 
The  Interstate  Commerce  Commission  was  created  to 
enforce  these  provisions.  It  understood  that  it  was  au- 
thorized to  prescribe  and  put  into  effect  maximum  rea- 
sonable rates;  but  the  Supreme  Court  of  the  United 
States  held  otherwise. 

During  the  twenty  years  following  the  creation  of 
the  Commission  the  question  of  rates,  and  especially 
the  rebating  phase  of  it,  continued  to  absorb  public 


FEDERAL  VERSUS  STATE  REGULATION     67 

attention;  and  regulation,  state  and  national,  dealt 
mainly  with  this  question.  Several  minor  amendments 
to  the  Interstate  Commerce  law,  all  dealing  with  rate 
matters,  were  passed,  and  in  1903  the  Elkins  law  was 
enacted,  strengthening  the  provisions  against  rebating. 
In  1906  was  passed  the  Hepburn  Act,  specifically  author- 
izing the  Commission,  when  it  found  rates  unreasonable, 
to  fix  maximum  reasonable  rates.  In  1910  was  passed 
the  Mann-Elkins  law,  empowering  the  Commission  to 
suspend  advances  in  rates  pending  investigation  of  them 
and  to  prohibit  them  if  found  unreasonable. 

Meantime,  in  1890,  there  had  been  enacted  the  Sher- 
man Anti-Trust  law.  Originally  assumed  to  have  no 
application  to  railways,  this  law  was  soon  construed  by 
the  courts  to  prohibit  all  agreements  and  combinations 
between  competing  carriers. 

Gradually  the  attention  of  the  public  and  its  repre- 
sentatives began  to  be  directed  toward  other  phases  of 
the  railway  business.  The  Hepburn  Act  authorized  the 
Interstate  Commerce  Commission  to  prescribe  a  uniform 
system  of  accounting.  This  the  Commission  did,  and 
several  states  followed  its  example. 

As  early  as  1893  Congress  had  begun  the  physical 
regulation  of  railways  by  passing  the  Safety  Appliance 
acts,  requiring  the  use  of  power  brakes  and  automatic 
couplers.  The  Erdman  law  of  1898,  providing  a  scheme 
of  conciliation  and  arbitration  of  disputes  between  rail- 
ways and  their  employees  in  train  service,  was  intended 
as  a  regulation  of  operation,  its  principal  purpose  being 
to  prevent  interruptions  of  service  by  strikes.  After 
being  long  ignored,  this  statute,  now  in  amended  and 
strengthened  form  known  as  the  Newlands  Act,  has  in 
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recent  years  often  been  resorted  to  with  important 
results. 

Within  the  last  ten  years  federal  laws  affecting  the 
physical  equipment  and  operation  of  railways  have  fol- 
lowed each  other  in  rapid  succession.  In  1907  an  act 
was  passed  limiting  the  hours  of  service  of  railway  em- 
ployees. In  1908  the  kind  of  ashpans  to  be  used  on  loco- 
motives was  prescribed.  In  1909  the  transportation  of 
explosives  was  dealt  with.  In  1910  the  present  Em- 
ployers' Liability  Act,  applying  to  interstate  carriers, 
was  enacted,  and  provisions  were  adopted  affecting  all 
safety  appliances  used  on  locomotives  and  cars.  Still 
later  there  was  passed  an  act  for  the  inspection  of  loco- 
motive boilers,  which  more  recently  was  made  to  cover 
the  entire  locomotive.  In  1916  was  passed  the  Adamson 
Act  requiring  the  wages  of  employees  in  train  service 
to  be  paid  on  the  basis  of  an  eight-hour  day.  The  In- 
terstate Commerce  Commission  has  nothing  to  do  with 
the  arbitration  of  labor  disputes,  but  is  required  to  ad- 
minister and  enforce  most  of  the  federal  laws  affect- 
ing operation. 

The  example  set  by  Congress  during  the  last  ten  years 
in  passing  laws  relating  to  physical  equipment  and 
operation  has  not  only  been  followed  but  greatly  sur- 
passed by  most  of  the  states.  During  the  six  years  end- 
ing with  1917  the  states  adopted  no  less  than  605  laws 
relating  merely  to  the  physical  operation  of  railways; 
and  in  numerous  cases  the  legislatures  and  commissions 
have  regulated  features  of  the  business  which  Congress 
has  not  touched  or  authorized  the  Interstate  Commerce 
Commission  to  deal  with. 

The  foregoing  shows  that  the  Interstate  Commerce 
Commission 's  power  is  fragmentary.  Its  authority,  even 
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over  the  phases  of  the  railway  business  with  which  it 
does  deal,  is  limited  in  various  ways.  Its  authority  over 
rates  is  great,  but  far  from  unbounded.  The  extent  of 
its  power  over  state  rates  is  unsettled.  In  the  Shreve- 
port  case  it  was  held  that  if  a  state  rate  prescribed  by  a 
state  authority  was  so  low  compared  with  a  related  in- 
terstate rate  as  to  be  unfairly  discriminatory  against 
interstate  commerce,  the  Commission  could  compel  the 
railways  to  remove  the  discrimination  even  though  this 
involved  the  advance  of  the  state  rate.  But  it  is  con- 
ceivable that  a  state  rate  fixed  by  a  state  com  mission  or 
legislature  may  be  too  low  as  compared  with  interstate 
rates  approved  by  the  Interstate  Commerce  Commis- 
sion, and  yet  not  be  so  related  to  the  interstate  rates 
as  to  work  directly,  at  least,  an  unfair  discrimination. 
What  control,  in  that  case,  can  the  Commission  exer- 
cise over  the  state  rate?  The  courts  will  not  interfere 
with  either  interstate  or  state  rates  merely  because  they 
are  low  unless  they  are  actually  confiscatory.  How  much 
it  may  be  reasonable  and  expedient  for  rates  to  be  kept 
above  the  line  of  confiscation  is  a  question  of  public 
policy  to  be  determined  by  lawmaking  bodies  and  com- 
missions. Suppose,  now,  that  the  courts  should  hold 
that  rates  which  would  yield  a  return  of  5  per  cent  on 
a  fair  valuation  barely  avoided  confiscation  and  that 
state  authorities  should  then  fix  rates  which  would  yield 
only  5  per  cent  on  state  traffic,  but  that  the  Interstate 
Commerce  Commission  should  believe  a  more  liberal  pol- 
icy was  desirable,  in  order  to  induce  sufficient  invest- 
ment in  railways,  and  should  allow  rates  which  would 
yield  6  or  7  per  cent.  This  is  practically  what  is  really 
being  done  in  many  cases,  except  that  the  rates  of  re- 
turn allowed  to  be  earned  do  not  average  as  much  as 
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those  mentioned.  There  are  many  instances  where  state 
legislatures  and  commissions  are  enforcing  lower  passen- 
ger and  freight  rates  than  the  federal  commission  is  al- 
lowing to  be  charged  on  interstate  traffic  in  the  same 
states. 

In  its  decision  in  the  western  rate  advance  case 
in  1915  the  Interstate  Commerce  Commission  refused 
to  permit  increases  in  certain  interstate  freight  rates, 
not  because  they  would  not  be  reasonable  in  themselves, 
but  because  the  interstate  rates  already  being  applied 
were  higher  than  the  corresponding  state  rates.  The 
attorneys  for  the  railways  contend  that  it  was  within  the 
competence  of  the  federal  commission,  first,  to  fix  rea- 
sonable interstate  rates,  and  then  to  require  the  state 
authorities  to  permit  the  collection  of  corresponding  state 
rates.  Does  the  failure  of  the  Interstate  Commerce  Com- 
mission to  adopt  this  course  indicate  a  belief  that  it 
lacks  the  necessary  authority?  If  it  does  lack  the  au- 
thority in  such  cases  to  bring  state  rates  into  line  with 
interstate,  its  power  to  prevent  unfair  discriminations 
against  interstate  commerce  and  to  carry  out  a  fair  pol- 
icy of  regulation  is  limited  in  a  very  important  respect. 

The  Commission's  authority  over  the  way  railways 
shall  be  equipped,  maintained  and  operated  is  much 
more  limited  than  its  authority  over  rate-making.  In 
numerous  states  the  commissions,  by  general  provisions 
of  law,  have  been  given  extensive  discretionary  con- 
trol over  the  physical  management  of  railways.  In  some 
states,  by  declining  to  issue  "certificates  of  public  con- 
venience," they  can  even  prevent  new  lines  from  being 
built  at  all.  In  many  they  can  order  the  construction 
and  control  the  location  of  passenger  and  freight  sta- 
tions, prescribe  the  headlights  that  shall  be  used,  re- 
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quire  the  installation  of  block  signals,  and  regulate  the 
distribution  of  freight  cars  and  the  schedules  of  pas- 
senger trains.  The  authority  over  physical  manage- 
ment given  to  such  commissions  is,  as  already  shown, 
supplemented  by  hundreds  of  state  laws  regulating  de- 
tails of  construction,  maintenance  and  operation.  On 
the  other  hand,  the  legislation  enacted  by  Congress  re- 
garding physical  management  and  operation  is  of  a 
piecemeal  nature.  While  the  Interstate  Commerce  Com- 
mission prescribes  the  safety  appliances  used  on  locomo- 
tives and  cars,  it  has  nothing  to  say  about  block  signals. 
It  inspects  and  regulates  locomotive  boilers,  but  has  no 
authority  to  regulate  roadway  and  track.  When  state 
legislatures  and  commissions,  in  the  nominal  regulation 
of  state  commerce,  impose  on  the  railways  requirements 
as  to  train  crews  and  clearances,  which  affect  interstate 
more  than  state  commerce,  the  Interstate  Commerce 
Commission  apparently  cannot  interfere;  it  has  no  au- 
thority over  such  matters. 

Comparatively  limited  as  is  the  Commission's  power 
over  the  physical  management  of  railways,  its  authority 
over  their  financial  management  is  still  more  restricted. 
Practically  all  railways  are  engaged  in  interstate  com- 
merce. Investors  in  them  are  scattered  throughout  the 
country.  Yet,  while  many  states  regulate  the  issuance 
of  railway  securities,  the  Interstate  Commerce  Commis- 
sion is  without  authority  over  this  part  of  the  railway 
business. 

The  facts  presented  in  the  foregoing  portray  an 
anomalous  situation.  The  railway  question  is  emphat- 
ically a  national  one.  Most  railways  operate  in  more 
than  one  state  and  many  have  lines  in  six,  eight  or  a 
dozen  states.  There  is  no  state  in  which  the  state  traf- 
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fic  approaches  the  interstate  in  amount,  and  in  most 
states  the  interstate  freight  traffic  is  90  per  cent  or 
more  of  the  total.  A  road's  total  expenses  and  earnings 
determine  its  total  profits,  and  on  these  depend  both  the 
state  and  the  interstate  service  which  it  can  render.  If 
one  state  makes  its  rates  too  low  or  its  expenses  and 
taxes  too  high,  that  state  affects  the  rates  which  the  rail- 
way must  charge  and  the  service  it  can  render  every- 
where else. 

A  state  legislature  or  commission  represents  only  the 
people  of  its  own  state.  Therefore,  it  usually  considers 
what  will  especially  appeal  to  them  more  than  what 
will  tend  to  benefit  the  nation  as  a  whole.  The  Consti- 
tution, by  repeated  interpretations  of  the  courts,  makes 
the  federal  authority  to  regulate  interstate  commerce 
paramount  to  the  state  authority  to  regulate  state  com- 
merce. The  desirability  of  the  assertion  and  exercise  by 
the  federal  government  of  its  paramount  authority  over 
commerce  usually  is  recognized  by  the  public  with  great 
promptness  and  clearness.  Nobody  would  seriously  con- 
sider a  proposal  to  let  each  state  deal  separately  with 
the  tariff  question,  imposing  duties  that  would  affect 
both  interstate  and  foreign  commerce.  The  federal  gov- 
ernment exercises  exclusive  authority  in  the  regulation 
of  commerce  on  navigable  waterways. 

A  few  years  ago  Mr.  William  J.  Bryan  advocated  the 
adoption  of  government  ownership  of  railways,  and  sug- 
gested that  the  national  government  should  operate  the 
main  lines  and  the  states  the  branch  lines.  The  storm 
of  opposition  and  ridicule  which  greeted  this  proposal 
was  due  not  only  to  a  strong  public  sentiment  against 
government  ownership,  but  to  a  general  recognition  of 
the  fact  that  the  railway  question  is  a  national  one ;  that 
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the  doctrine  of  state's  rights  in  its  correct  form  has 
little  to  do  with  it;  and  that  it  was  absurd  to  suggest 
the  operation  of  parts  of  the  railways  by  the  federal 
government  and  parts  by  the  states. 

Yet  in  regulating  railways  we  are  following  the  very 
kind  of  policy  the  pursuit  of  which  in  dealing  with  the 
tariff  or  in  the  public  ownership  and  operation  of  rail- 
ways we  would  consider  undesirable  and  absurd.  We 
have  partially  asserted  the  paramount  authority  of  the 
federal  government  over  railway  transportation  by  pass- 
ing a  number  of  national  laws  and  creating  the  Interstate 
Commerce  Commission  to  administer  most  of  them.  But, 
as  has  been  shown,  the  national  commission  has  not 
nearly  as  much  authority  over  interstate  transportation 
as  many  state  commissions  have  over  state  transporta- 
tion ;  and  state  legislatures  are  allowed  to  pass  laws  and 
state  commissions  to  issue  orders  which  purport  to  af- 
fect merely  state  transportation  but  which  actually  in- 
terfere with  interstate  regulation  and  have  a  greater 
total  effect  on  commerce  among  the  states  than  on  com- 
merce within  the  states. 

The  present  system  cannot  be  defended  on  the  ground 
that  state  regulation  gets  better  results  than  interstate 
regulation.  The  national  government,  and  especially 
the  Interstate  Commerce  Commission,  deserve  credit  for 
most  of  what  is  unquestionably  good  that  has  been  ac- 
complished. On  the  other  hand,  most  of  the  question- 
able or  positively  bad  results  of  regulation  cannot  be 
attributed  to  the  federal  government. 

The  fact  that  it  is  necessary  to  discuss  where  the 
credit  should  be  given  and  the  blame  placed  for  the 
results  points  to  one  of  the  serious  faults  of  the  present 
policy.  This  is  the  division  of  the  responsibility  for  it. 
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Where  responsibility  is  so  much  divided  it  is  impossible 
to  apportion  with  exact,  or  even  substantial  justice  the 
credit  and  the  blame  for  what  is  done.  But  the  policies 
of  most  of  the  states  have  been  of  such  a  character  and 
present  so  great  a  contrast  to  that  of  the  national  gov- 
ernment that  it  is  possible  to  mete  out  a  rough  kind  of 
justice. 

In  a  few  states,  among  which  Wisconsin  ranks  first, 
most  of  the  regulatory  legislation  has  been  intelligently 
and  fairly  drafted;  the  members  of  the  commissions 
have  been  chosen  largely  because  of  their  special  fit- 
ness, and  have  not  allowed  political  or  other  improper 
influences  to  control  them;  and  regulation  has,  in  con- 
sequence, been  fair  and  beneficial  to  both  the  railways 
and  the  public.  But  as  to  most  states,  the  opposite  of 
all  these  statements  would  more  accurately  express  the 
truth.  Furthermore,  the  policies  followed  by  the  states, 
and  even  by  states  adjacent  to  each  other,  have  been 
utterly  wanting  in  consistency  and  uniformity,  and 
often  have  been  directly  conflicting.  State  legislatures 
have  passed  most  of  the  laws  and  state  commissions  have 
issued  most  of  the  orders  affecting  railway  rates  and 
operating  expenses;  and  to  them  are  fairly  attributable 
most  of  the  bad  effects  which  railway  regulation  has 
had  directly  on  the  railways  and  indirectly  on  the  wel- 
fare of  the  public.  That  this  is  the  case  will  more 
clearly  appear  when  we  consider  the  policies  which  the 
states,  on  the  one  hand,  and  the  national  government, 
on  the  other,  have  followed. 

The  states  within  the  six  years  ending  with  1917 
passed  605  laws  for  the  regulation  of  the  physical  oper- 
ation of  railways.  These  have  been  supplemented  by 
innumerable  orders  issued  by  state  commissions.  In  one 
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respect,  and  in  one  only,  have  most  of  these  laws  and 
orders  been  alike.  Practically  all  have  tended  to  in- 
crease railway  expenses.  A  large  part  have  been  en- 
acted to  enable  special  classes  of  persons  having  large 
political  influence  to  benefit  directly  by  the  increased 
expenditures  made  necessary.  This  has  been  true,  for 
example,  of  the  many  so-called  "full  crew"  laws,  the 
real  purpose  of  which  has  been  to  compel  the  railways 
to  employ  men  they  do  not  need. 

The  federal  government  has  passed  some  laws  tending 
to  increase  railway  expenses.  In  some  cases  these  have 
been  enacted  as  the  result  of  the  pressure  of  interested 
classes.  But  there  usually  has  been  some  justification 
for  the  federal  laws  which  have  been  enacted.  Further- 
more, a  federal  law  has  the  advantage  that  it  applies 
uniformly  throughout  the  country.  Finally,  the  Inter- 
state Commerce  Commission,  in  the  administration  of 
statutes  affecting  operation,  usually  has  been  intelligent 
and  fair.  It,  like  Congress,  may  sometimes  manifest  a 
disposition  to  give  undue  consideration  to  the  wishes 
of  the  labor  organizations;  but  in  the  administration  of 
the  hours  of  service  act,  the  safety  appliance  act,  and 
the  locomotive  boiler  inspection  act,  for  example,  it  has 
usually  given  satisfaction  to  both  the  railway  manage- 
ment and  the  railway  employees. 

The  policy  of  the  states  regarding  the  issuance  of 
railway  securities  has  been  extremely  unsatisfactory. 
For  years  most  of  them  let  railways  issue  bonds  and 
stocks  without  any  supervision  or  control.  There  has 
been  much  complaint  regarding  the  over-capitalization 
of  some  roads.  Most  railway  corporations  have  been 
created  by  the  states,  and  if  the  states  had  not  failed 
to  exercise  proper  control  over  their  financial  manage- 
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ment  i^e  over-capitalization  complained  of  could  not 
have  occurred.  The  states  which  earliest  began  regula- 
tion of  securities  were  Texas  and  Massachusetts.  Texas 
imposed  such  severe  restrictions  that  it  has  been  im- 
possible for  its  railways  to  finance  their  needs.  Most  of 
the  new  capital  for  lines  in  that  state  has  had  to  be 
raised  by  the  companies  controlling  them  on  the  credit 
of  their  mileage  in  other  states.  Koads  in  Texas  which 
have  not  been  controlled  and  supported  by  outside  com- 
panies have  often  been  unable  to  get  adequate  capital 
for  improvements  and  have  become  decrepit  physically 
and  in  many  cases  bankrupt  financially.  Massachusetts 
provided  that  securities  should  not  be  sold  at  less  than 
their  market  value,  this  to  be  determined  by  the  rail- 
road commission.  The  commission  often  decided  that 
the  market  value  was  more  than  the  securities  could  be 
sold  for.  In  consequence,  the  railways  found  it  difficult 
and  in  some  cases  impossible  to  raise  needed  capital,  and 
the  law  had  to  be  amended  to  provide  that  the  prices 
at  which  securities  should  be  sold  should  be  determined 
by  the  stockholders  with  the  approval  of  the  commission. 
The  inconsistencies  between  the  policies  followed  in 
different  states  is  strikingly  illustrated  by  the  legisla- 
tion in  the  adjacent  states  of  Massachusetts  and  Connec- 
ticut. The  Massachusetts  law  both  required  the  issuance 
of  securities  to  be  approved  by  the  railroad  commission 
and  specified  the  purposes  for  which  they  could  be  is- 
sued. Connecticut  imposed  no  similar  restrictions.  The 
New  York,  New  Haven  and  Hartford  had  charters  from 
both  states.  The  laws  of  Massachusetts,  if  they  alone 
had  controlled,  would  have  prevented  the  "high  financ- 
ing" which  was  a  main  feature  of  the  Mellen  manage- 
ment of  the  road ;  but  the  laws  of  Connecticut  permitted 
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it.  Therefore,  it  was  carried  on  under  the  road's  Con- 
necticut charter  regardless  of  the  laws  of  Massachu- 
setts. 

New  York,  Wisconsin  and  several  other  states  have 
within  recent  years  passed  strict  laws  for  the  regulation 
of  the  issuance  of  railway  securities.  But  when  a  rail- 
way is  required  to  he  chartered  under  the  laws  of  more 
than  one  state  and  to  receive  approval  of  security  issues 
from  more  than  one  commission,  the  expenses  and 
trouble  incurred  are  needlessly  multiplied  and  the  sub- 
ject is  likely  to  be  differently  dealt  with  in  different 
states.  There  is  no  reason  for  expecting  or  hoping  that 
regulation  of  railway  securities  will  ever  be  intelli- 
gently, fairly  and  beneficially  conducted  as  long  as  it  is 
left  in  the  hands  of  48  states. 

It  is  a  generally  accepted  principle  that  fairness  to 
the  railways  and  the  welfare  of  the  public  require  that 
the  carriers  be  allowed  to  charge  rates  which  will  enable 
them  to  earn  a  reasonable  profit  on  the  investment  hon- 
estly and  judiciously  made  in  their  properties.  If  this 
is  not  done  they  cannot  raise  enough  new  capital  to  im- 
prove and  enlarge  their  facilities  and  to  render  good 
and  adequate  service.  There  are  few  well-informed  per- 
sons who  believe  that  the  net  return  earned  by  the  rail- 
ways as  a  whole  has  ever  been  positively  excessive.  The 
statistics  of  the  Interstate  Commerce  Commission  show 
that  during  the  last  decade,  on  the  whole,  their  net  re- 
turn has  been  seriously  declining. 

This  decline  has  been  due  to  the  fact  that  their  op- 
erating expenses  and  taxes  have  been  rapidly  increas- 
ing and  that  they  have  not  been  allowed  to  make  needed 
advances  in  their  rates.  The  Interstate  Commerce  Com- 
mission has  required  many  extensive  reductions  in 
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freight  rates.  The  most  important  cases  involving  ad- 
vances in  rates  have  been  heard  by  it.  In  the  so-called 
''Five  Per  Cent  Case"  (in  1914)  it  expressly  held, 
after  thorough  investigation,  that  the  net  earnings  of 
the  eastern  lines  were  insufficient  and  granted  some  ad- 
vances, and  in  1917  it  granted  advances  to  railways  in 
all  sections.  But  in  earlier  cases  in  both  the  east  and 
the  west  it  refused  to  permit  advances,  and  the  advances 
more  recently  allowed  by  it  are  regarded  by  most  stu- 
dents of  railway  matters  as  inadequate.  Therefore,  the 
Commission  has  been  the  object  of  criticism  by  most 
people  who  have  believed  that  the  railways  were  entitled 
to  higher  rates. 

But  the  fact  is,  that  the  Interstate  Commerce  Com- 
mission has  been  less  one-sided  in  its  regulation  of  rates 
than  almost  any  state  legislature  or  commission.  In  the 
years  1906  to  1908  a  large  number  of  states,  by  legisla- 
tion or  orders  of  their  commissions,  which  usually  were 
adopted  without  a  pretense  of  investigation,  required 
the  railways  to  reduce  their  passenger  fares  from  3  to 
2  cents  a  mile.  Neither  Congress  nor  the  Interstate 
Commerce  Commission  has  reduced  passenger  rates,  and 
the  latter  has  indicated  that  it  believes  that  2  cents  a 
mile  is  too  low,  and  has  allowed  part  of  the  railways 
to  restore  their  interstate  fares  to  2y2  cents  and  part  to 
2.4  cents.  The  roads  have  appealed  to  the  states  to  take 
similar  action ;  but  except  in  New  England,  and  very  re- 
cently in  Missouri,  their  petitions  have  not  been  granted 
without  appeals  to  the  courts. 

In  1906  and  the  years  immediately  following  numer- 
ous states,  by  legislation  or  the  orders  of  commissions, 
and  usually  without  any  real  investigation,  required 
general  reductions  in  freight  rates.  In  many  cases  they 
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made  the  state  rates  lower  than  the  corresponding  inter- 
state rates.  In  more  recent  years  the  railways  have  ap- 
pealed to  the  legislatures  and  commissions  of  many 
states  for  the  restoration  of  some  of  these  rates,  pre- 
senting masses  of  data  showing  the  downward  tendency 
of  net  earnings.  Some  advances  in  state  freight  rates 
have  been  allowed,  as  in  New  England,  Alabama,  Michi- 
gan, Missouri,  and  Illinois ;  but  in  most  states  the  public 
authorities  have  been  openly  hostile  to  any  considerable 
increases. 

Furthermore,  many  of  the  individual  states  try  so  to 
adjust  the  rates  within  their  borders  as  to  effect  unfair 
discriminations  in  favor  of  shippers  in  their  own  states 
and  against  those  in  other  states.  The  Interstate  Com- 
merce Commission  in  the  Shreveport  case  some  years 
ago  attacked  such  an  adjustment  of  rates  which  had 
been  established  by  the  Texas  Commission  for  the  pur- 
pose of  giving  Texas  shippers  an  advantage  in  certain 
markets  in  East  Texas  over  shippers  at  Shreveport  and 
other  points  in  Louisiana.  It  held  that  the  regulation 
of  rates  by  the  Texas  commission  was  unreasonable  and 
worked  an  unfair  discrimination  against  interstate  com- 
merce ;  and  the  Supreme  Court  of  the  United  States  up- 
held this  conclusion.  The  Interstate  Commerce  Com- 
mission has  been  trying  ever  since  to  remove  the  dis- 
crimination ;  but  so  pertinacious  has  the  Texas  commis- 
sion been  in  its  efforts  to  maintain  the  unfair  advan- 
tage of  the  shippers  of  its  state  that  the  controversy 
has  not  yet  been  entirely  settled. 

On  the  whole,  it  must  be  conceded  that  the  Inter- 
state Commerce  Commission's  regulation  of  freight 
rates  has  been  much  more  intelligent  and  fair,  and,  con- 
sequently, less  one-sided,  than  that  of  most  of  the 
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states.  In  fact,  there  are  now  in  effect  many  state 
freight  rates  which  are  lower  than  the  corresponding 
interstate  freight  rates,  whereas,  for  reasons  familiar 
to  all  students  of  the  subject,  state  rates  ought  ordi- 
narily to  be  higher  than  corresponding  interstate  rates. 
The  result  of  the  methods  some  of  the  states  have  fol- 
lowed in  the  regulation  of  rates  has  been  the  creation 
of  many  discriminations  as  unfair  as  those  which  regu- 
lation, especially  federal  regulation,  was  adopted  to 
abolish. 

Besides  having  been  more  fair  as  between  the  rail- 
ways and  the  public,  regulation  of  rates  by  the  Inter- 
state Commerce  Commission  has  the  advantage  of  being 
governed  by  national  and  not  by  local  influences  and 
considerations.  The  unfairness  of  the  attitude  of  most 
state  commissions  is  illustrated  by  the  fact  that  seven 
of  them  actually  appeared  in  the  Five  Per  Cent  Case 
as  parties  in  opposition  to  the  proposed  advances  of  in- 
terstate freight  rates  in  eastern  territory,  and  that  six- 
teen of  them  appeared  as  parties  in  opposition  to  the 
advances  in  freight  and  passenger  rates  in  western  ter- 
ritory sought  at  the  same  time. 

The  attorney  for  these  commissions,  who  was  the 
chairman  of  one  of  them,  appeared  also  as  the  attorney 
for  two  large  shippers'  organizations,  the  American 
Live  Stock  Association,  and  the  Grain  Dealers'  Associ- 
ation ;  and  part  of  the  expenses  incurred  by  him  in  pre- 
paring his  testimony  was  borne  by  the  large  meat-pack- 
ing concerns.  It  is  tacitly  assumed  by  the  laws  of  their 
creation  that  railroad  commissions,  in  passing  on  the 
reasonableness  of  rates,  will  act  as  impartial  arbiters 
between  the  companies  that  charge  the  rates,  and  those 
who  pay  them.  It  is  hardly  to  be  assumed  that  state 
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commissions  will  be  impartial  in  hearing  and  deciding 
state  rate  cases  when  they  are  regularly  appearing  in 
interstate  rate  cases,  against  the  railways,  as  many  of 
them  do.  These  state  commissions  are  led  to  take  such 
a  course  largely  by  political  considerations.  From  a 
political  point  of  view  it  is  advantageous  to  their  mem- 
bers to  struggle  to  get  the  lowest  rates  they  can  for 
their  own  states,  regardless  of  the  effect  on  the  nation 
as  a  whole.  The  Interstate  Commerce  Commission  does 
not  and  cannot  act  on  similar  principles,  because  it 
must  consider  railway  matters  from  a  national  stand- 
point. 

The  facts  presented  in  the  foregoing  bring  out  clearly 
several  points  which  are  of  much  gravity  and  impor- 
tance but  which  unfortunately  are  not  generally  under- 
stood. They  show  that  the  Interstate  Commerce  Com- 
mission cannot  be  held  solely,  or  even  perhaps  mainly, 
responsible  for  the  serious  reduction  of  railway  net 
earnings,  so  far  as  it  is  attributable  to  regulation,  be- 
cause the  Commission  has  not  done  most  of  the  regu- 
lating. The  federal  authority  over  interstate  commerce 
is  exclusive,  at  least  when  exercised,  and  is  paramount 
to  that  of  the  states  over  state  commerce.  The  facts 
show,  however,  that  the  Interstate  Commerce  Commis- 
sion is  exercising,  and  has  been  expressly  empowered  to 
exercise,  practically  no  control  over  state  regulation 
even  when  it  affects  interstate  commerce  and  interstate 
regulation;  while,  on  the  other  hand,  state  legislatures 
md  commissions  are  so  regulating  state  commerce  as 
seriously  to  burden  interstate  commerce  and  to  interfere 
with  federal  regulation.  They  show  that  in  regulating 
rates  many  states  are  trying  to  further  the  interests  of 
their  own  people  at  the  expense  of  those  of  the  rest  of 
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the  nation.  They  show  that  in  their  regulation  of  oper- 
ation the  states  are  often  influenced  by  political  and 
other  improper  considerations;  that  the  requirements 
they  impose  upon  the  railways  are  consistent  only  in  in- 
creasing operating  expenses;  and  that  most  of  the  in- 
creases in  operating  expenses  they  cause  have  to  be 
borne  not  by  state  but  by  interstate  commerce,  since 
interstate  traffic  constitutes  the  great  bulk  of  the  total 
handled.  They  show  that  in  the  regulation  of  the  issu- 
ance of  securities  the  states  have  been  entirely  incon- 
sistent; that  they  have  been  excessively  negligent  in 
some  cases  and  excessively  stringent  in  others.  They 
show,  if  past  experience  is  a  safe  criterion,  that  so  long 
as  the  individual  states  are  left  free  to  do  as  they  like 
the  regulations  imposed  by  them  will  be  utterly  want- 
ing in  uniformity,  and  even  directly  conflicting. 

The  conclusions  to  which  these  facts  point  are  clear. 
Neither  the  Interstate  Commerce  Commission  nor  any 
other  body  should  be  held  responsible  for  results  pro- 
duced by  any  system  which  it  cannot  direct  and  con- 
trol. The  results  produced  by  our  system  of  railway 
regulation  will  never  be  satisfactory  until  that  system 
is  radically  changed.  As  long  as  the  states  are  allowed 
to  regulate  the  railways  without  control  by  the  federal 
government  they  are  sure  to  continue  so  to  regulate 
them  as  to  impose  burdens  on  interstate  commerce  and 
to  interfere  with  federal  regulation.  But  since  our 
commerce  among  the  states  is  vastly  more  important 
than  that  within  the  states,  if  the  regulation  of  the  one 
is  to  affect  that  of  the  other,  then  the  regulation  of  the 
larger  and  more  important  part  of  our  commerce  should 
be  made  supreme  and  controlling  over  the  regulation  of 
the  smaller  and  less  important  part.  The  obvious  way 
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in  which  to  do  this  is  either  to  empower  the  Interstate 
Commerce  Commission  to  regulate  both  state  and  inter- 
state transportation,  or  so  to  increase  its  authority  over 
interstate  transportation  as  to  enable  it  to  veto  any  ac- 
tion by  state  legislatures  or  commissions  which  will  di- 
rectly or  indirectly  burden  interstate  commerce  or  in- 
terfere with  interstate  regulation. 

The  railways  have  been  petitioning  for  years  for  re- 
lief both  from  federal  laws  which  have  caused  wasteful 
competition  between  them,  and  from  state  regulation 
which  interferes  with  federal  regulation.  It  is  a  signifi- 
cant fact  that  when,  in  the  midst  of  war,  the  national 
government  took  direct  control  of  railroad  operation,  it 
did  so  mainly  to  relieve  the  railways  of  the  trammels 
imposed  on  them  by  laws  intended  to  enforce  competition 
and  by  state  regulation. 


CHAPTER  VI 
BEGULATION  OF  BATES 

The  part  of  the  railway  business  to  which  effective 
and  extensive  regulation  was  first  applied  was  the 
making  of  rates.  The  main  purpose  of  the  early  regu- 
lation of  rates  was  to  eliminate  unfair  discrimination. 
The  most  pernicious  form  which  this  took,  especially  in 
the  United  States,  was  the  secret  giving  of  rebates  to 
favored  shippers. 

Within  recent  years  the  regulation  of  rates  has  been 
directed  mainly  to  the  prevention  of  the  charging  of 
rates  which  would  enable  the  railway  companies  to  earn 
profits  which  would  be  excessive,  according  to  standards 
set  up  by  the  opinion  of  the  public  and  the  regulating 
authorities. 

While,  however,  the  subject  of  discrimination  in 
rates  attracts  much  less  attention  than  formerly  it  has 
not  ceased  to  be  of  importance.  It  is  not  meant  to  im- 
ply by  this  that  the  condition  in  respect  to  railway  dis- 
crimination is  as  bad  as  it  was  in  years  past.  There 
has  been  a  very  marked  improvement  since  the  Hepburn 
act  went  into  effect  in  1906.  But  existing  conditions 
fall  far  short  of  perfection.  There  still  are  many  evil 
forms  of  discrimination;  and  many  of  them,  under  ex- 
isting laws,  cannot  be  stopped  or  prevented  by  either  the 
railways  or  the  Interstate  Commerce  Commission. 

The  railways  cannot  stop  or  prevent  many  of  them, 
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because  to  do  so  their  managers  would  have  to  make 
arrangements  which  almost  certainly  would  be  held  ille- 
gal; and  even  if  such  arrangements  were  legalized,  a 
minority  of  the  managers  might  in  some  instances  not 
agree  to  them;  yet  any  arrangement  by  railways  to 
prevent  discrimination,  to  be  effective,  must  be  made  by 
all  competing  lines. 

The  Commission  cannot  stop  or  prevent  many  of 
these  discriminations,  because  it  has  not  been  given  so 
much  power  over  discriminations  as  experience  has 
shown  it  must  have  if  it  is  to  exercise  control  over  them 
with  uniform  equity  and  effectiveness.  If  the  main 
purpose  of  past  legislation  on  this  subject  is  to  be  ac- 
complished, there  must  be  more  legislation  regarding  it. 

Existing  forms  of  unfair  discrimination  may,  for  the 
purposes  of  this  discussion,  be  divided  into  two  classes. 
To  the  first  class  belong  those  which  are  in  effect,  if  not 
legally,  rebating.  The  Interstate  Commerce  Commission 
has  authority  to  suppress  them  by  the  issuance  of  orders 
for  their  cessation  and  by  causing  prosecutions  for 
them;  but  the  desired  result  would  in  many  cases  be 
sooner  and  more  surely  accomplished  if  certain  changes 
were  made  in  existing  laws  affecting  railway  agreements 
and  discriminations. 

The  second  class  consists  of  unfair  adjustments  in  the 
rates  of  competing  shippers  or  communities.  These  are 
in  many  cases  the  result  of  excessive  railway  competi- 
tion, and  often  take  such  forms  that  no  fair  order  can, 
under  the  law  as  it  stands,  be  issued  in  respect  to  them 
by  the  Interstate  Commerce  Commission.  In  other  cases 
these  unfair  adjustments  are  results  of  the  overlaps  and 
conflicts  of  state  and  federal  regulation.  The  Commis- 
sion under  existing  laws  has  not  enough  authority  to 
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correct  unfair  discriminations  arising  from  inconsistent 
state  and  federal  regulation. 

In  order  to  see  why  the  Commission's  power  to  deal 
with  rates  is  inadequate,  let  us  consider  the  authority 
to  stop  and  prevent  discriminations  in  rates  which  it 
possesses. 

The  Commission  now  has  two  very  important  kinds 
of  authority  over  interstate  rates:  (1)  When  it  finds 
them  excessive  or  unfairly  discriminatory  it  may  reduce 
them,  and  fix  maximum  reasonable  rates.  This  power 
it  was  given  by  the  Hepburn  act  of  1906.  (2)  It  may 
suspend  for  a  maximum  period  of  ten  months  proposed 
advances  in  rates,  while  it  is  investigating  their  reason- 
ableness; and  if  it  finds  them  unreasonable,  may  pro- 
hibit them.  This  power  was  conferred  by  the  Mann- 
Elkins  act  of  1910. 

The  provision  of  the  Interstate  Commerce  act  giving 
the  Commission  the  authority  first  mentioned  is  in  sub- 
stance as  follows: 

Whenever,  after  full  hearing,  the  Commission  shall  be  of 
the  opinion  that  any  rates  are  unjust,  or  unreasonable,  or 
unjustly  discriminatory,  the  Commission  is  hereby  authorized 
to  determine  and  prescribe  what  will  be  just  and  reasonable 
rates  as  the  maximum  to  be  charged  and  to  make  an  order 
that  the  carrier  shall  cease  to  collect  any  rate  in  excess  of  the 
maximum  rate  so  prescribed.1 

This  gives  the  Commission  authority,  when  it  finds  an 
adjustment  of  rates  unjustly  discriminatory,  to  reduce 
only  such  rates  as  it  may  consider  too  high.  It  cannot 
raise  any  that  it  may  regard  as  too  low. 

The  provision  of  the  Mann-Elkins  law  authorizing 

'Sec.  15. 
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the  Commission  to  suspend  changes  and  prevent  ad- 
vances in  rates  is  in  substance  as  follows: 

Whenever  there  shall  be  filed  with  the  Commission  any 
new  individual  o>r  joint  rate,  the  Commission  is  hereby  given 
authority,  upon  reasonable  notice,  to  enter  upon  a  hearing 
concerning  the  propriety  of  such  rate.  Pending  such  a  hear- 
ing and  the  decision  thereon,  the  Commission,  upon  filing 
and  delivering  to  the  carriers  affected  a  statement  in  writing 
of  its  reasons  for  such  suspension,  may  suspend  the  opera- 
tion of  such  rate,  but  not  for  a  longer  period  than  one  hun- 
dred and  twenty  days  beyond  the  time  when  such  rate  would 
otherwise  go  into  effect;  and  after  full  hearing,  whether  com- 
pleted before  or  after  the  rate  goes  into  effect,  the  Commis- 
sion may  make  such  order  in  reference  to  such  rate  as  would 
be  proper  in  a  proceeding  initiated  after  the  rate  had  become 
effective.2  Provided,  that  if  any  such  hearing  cannot  be  con- 
cluded within  the  period  of  suspension,  as  above  stated,  the 
Commission  may  extend  the  time  of  suspension  for  a  further 
period  not  exceeding  six  months.3 

As  the  only  action  the  Commission  can  take  in  refer- 
ence to  any  rate  after  it  has  become  effective  is  to  re- 
duce it  by  fixing  a  lower  maximum  rate,  it  has  been  as- 
sumed that  this  last  quoted  provision  authorizes  it  to 
deal  only  with  proposed  advances.  In  one  case,  4  how- 
ever, the  Commission  held  that  "it  has  power  to  sus- 
pend reductions  in  rates  in  any  case  where  such  suspen- 
sion will  operate  to  prevent  an  apparent  discrimina- 
tion." 

3  The  italics  in  all  the  citations  are  mine. 

*Loc.  cit. 

*  In  the  Matter  of  the  Bequest  for  Suspension  of  Reduced  Rates 
on  Packing-House  Products  and  Fresh  Meats  from  Fort  Worth, 
Texas,  to  Mississippi  River  Crossings  and  Points  East  Thereof. 
Opinion  1571,  decided  June  2,  1911. 
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It  is  also  contended  by  some  lawyers  that  when,  un- 
der the  present  fourth  section  of  the  Interstate  Com- 
merce Act,  the  Commission  authorizes  a  carrier  to  charge 
a  lower  rate  for  a  longer  than  for  a  shorter  haul,  it  may 
fix  the  minimum  below  which  the  rate  for  the  longer 
haul  may  not  be  reduced.  The  fourth  section  says  that 
"upon  application  to  the  Interstate  Commerce  Commis- 
sion such  common  carrier  may  in  special  cases,  after  in- 
vestigation, be  authorized  by  the  Commission  to  charge 
less  for  longer  than  for  shorter  distances  for  the  trans- 
portation of  passengers  or  property;  and  the  Commis- 
sion may  from  time  to  time  prescribe  the  extent  to  which 
such  designated  common  carriers  may  be  relieved  from 
the  operation  of  this  section. " 

It  is  argued  that  this,  together  with  other  provisions 
of  the  law,  not  only  authorizes  the  Commission  to  fix 
the  maximum  reasonable  rate  that  may  be  charged  for 
the  shorter  haul,  but  also  the  minimum  reasonable  rate 
that  may  be  accepted  for  the  longer  haul.  But  other 
lawyers  argue  that  the  courts  must  hold  that  any  au- 
thority that  the  law  does  not  clearly  give  to  the  Com- 
mission is  not  given  at  all,  and  that  as  the  power  to  fix 
a  minimum  rate  is  not  expressly  conferred,  it  must  be 
decided  that  it  has  been  withheld. 

This  latter  view  the  Interstate  Commerce  Commis- 
sion itself  has  adopted.  In  its  annual  report  for  1911,5 
in  discussing  the  cases  arising  in  the  western  inter- 
mountain  territory  under  the  amended  fourth,  or  long- 
and-short  haul,  section  of  the  act — its  decisions  in  which 
were  overruled  by  the  Commerce  Court — it  said : 

The   Commerce   Court   intimates   that   the   mistake   of  the 
Commission  is  in  having  attempted  to  fix  a  relation  of  rates 
5  Page  38. 
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instead  of  establishing  reasonable  rates;  but,  as  we  have  al- 
ready pointed  out,  there  is  no  way  in  which  the  discrimination 
found  to  exist  in  these  tariffs  can  be  prevented  except  by  fixing 
a  differential,  since  we  have  no  power  to  establish  an  abso- 
lute rate  or  fix  a  minimum  charge  below  which  the  carrier  is 
not  free  to  go. 

There  never  has  been  any  question  in  the  minds  of 
most  of  those  thoroughly  familiar  with  the  law  that,  ex- 
cept possibly  in  the  fourth  section,  it  does  not  give  the 
Commission  power  in  any  circumstances  to  fix  a  mini- 
mum or  absolute  rate;  and  the  Commission's  ruling  that 
it  has  no  power  to  fix  such  a  rate,  even  under  the  fourth 
section,  shows  that  under  the  statute  as  it  stands  the 
Commission  will  not  try  to  exercise  any  such  power  in 
any  case  unless,  indeed,  the  Supreme  Court  of  the 
United  States  shall  interpret  the  fourth  section  differ- 
ently from  the  way  in  which  the  Commission  interprets 
it. 

Even  if  the  Supreme  Court  should  hold  that  under 
the  fourth  section  the  Commission  may  fix  a  minimum 
rate  for  the  longer  haul  where  it  allows  a  lower  rate 
to  be  charged  for  a  longer  than  for  a  shorter  haul, 
by  no  interpretation,  it  would  seem,  could  it  be  held 
that  the  law  authorizes  the  Commission  to  fix  minimum 
or  absolute  rates  in  any  case  where  the  long-and-short 
haul  principle  is  not  involved.  The  only  final  order  it 
can  issue  under  other  provisions  of  the  law  to  prevent 
any  change  in  rates  is  ''such  an  order  in  reference  to 
such  rate  ...  as  would  be  proper  in  a  proceeding 
initiated  after  the  rate  .  .  .  had  become  effective ' ' ;  and 
the  only  order  it  can  make  in  reference  to  any  rate  after 
it  has  become  effective  is  one  substituting  for  it  a  rea- 
sonable maximum  rate. 
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These  limitations  on  the  Commission's  power  are  not 
a  merely  fanciful  evil.  This  will  appear  from  consider- 
ation of  some  of  the  motives  and  forces  that  influence, 
first,  the  railways,  and  second,  the  state  regulating  au- 
thorities, in  making  rates,  and  some  of  the  concrete 
results. 

The  railway  traffic  manager  has  long  been  the  target 
for  harsh  criticism.  He  has  been  portrayed  as  an  auto- 
crat who  has  used  his  power  of  making  rates  to  build 
up  some  communities  and  tear  down  others,  to  make  the 
rich  shipper  richer  and  the  poor  shipper  poorer,  and  to 
determine  arbitrarily  in  what  market  the  producer  shall 
sell,  and  from  what  centers  of  production  the  consumers 
of  each  community  shall  draw  their  supplies. 

This  picture  is  too  highly  colored.  It  is  also  inaccu- 
rate in  essential  details.  The  traffic  manager  is  a  sales 
manager.  He  does  what  other  sales  managers  do:  he 
gets  as  wide  a  market  and  as  good  prices  for  his  wares 
as  he  can.  He  has  to  fix  rates  on  numerous  commodi- 
ties. He  has  to  deal  with  many  communities,  large  and 
small,  and  with  many  shippers,  large  and  small.  He  has 
to  meet  the  competition  of  numerous  rivals.  He  has 
been,  and  is,  subjected  to  heavy,  incessant  pressure  both 
by  the  large  communities — through  their  commercial 
organizations — and  by  the  big  shippers,  for  rates  lower 
in  proportion  than  those  given  to  other  communities  and 
shippers.  The  weapon  that  has  been  most  often  and  suc- 
cessfully used  by  shippers  and  communities  to  get  un- 
fair advantages  has  been  the  giving  of  increased  traffic 
to  roads  that  would  yield  to  their  importunities,  and 
the  withdrawal  of  traffic  from  those  that  would  not. 
This  is  attacking  the  traffic  manager  in  his  most  vul- 
nerable spot.  He  is  paid  to  get  business,  and  such  in- 
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cidents  weaken  him  with  his  management  no  matter  how 
he  explains  them. 

In  every  territory  there  are  several  competing  rail- 
ways. In  every  considerable  number  of  men  there  are 
sure  to  be  some  who  are  unwise  or  unfair.  Now,  it  has 
happened  many  times  that  a  big  corporation  or  commu- 
nity has  demanded  some  concession  in  rates  which  the 
management  of  every  railway  concerned  but  one  has 
regarded  as  unfair  and  has  opposed,  but  which  that 
one  has  granted.  When  such  a  concession  is  made 
by  one  road  it  must  be  made  by  all  competing  roads  on 
pain  of  losing  competitive  business.  Consequently, 
that  there  are  many  unfair  rates  and  arrangements  does 
not  show  that  railway  managers  as  a  class  are  either 
unwise  or  unfair,  but  merely  that  the  unwise  or  unfair 
among  them,  aided  by  economic  conditions — and,  as  I 
hope  to  show  later,  by  the  existing  statutes — have  been 
able  to  put  and  keep  in  effect  unfair  rates,  in  spite  of 
the  opposition  of  the  large  majority  of  traffic  managers. 

Suppose  a  great  industrial  corporation  not  only  has 
a  large  amount  of  traffic  to  give,  but  is  controlled  by 
men  who  are  also  influential  in  one  or  more  of  a  group 
of  competing  trunk-line  railways.  The  federal  and  state 
governments  claim,  and  exercise,  the  power  to  limit  rail- 
way profits.  They  do  not  have  any  such  authority  over 
industrial  concerns.  Men  who  are  influential  in  both  a 
large  industrial  concern  and  a  railway,  therefore,  may 
have  an  incentive  to  cause  the  railway  to  make  ex- 
tremely low  rates  on  the  commodities  shipped  by  their 
industrial  concern,  and  may  do  it  over  the  opposition 
of  the  officers  of  all  the  railways  concerned.  Now,  there 
has  been  a  marked  integration  of  the  control  of  indus- 
trial and  railway  corporations.  Men  who  are  largely 
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interested  in  industrial  concerns  are  also  potent  in  the 
counsels  and  financial  affairs  of  a  number  of  railways, 
and,  whether  owing  to  this  or  other  causes,  there  is  a 
pernicious  tendency  to  make  rates  that  are  dispropor- 
tionately low  on  commodities  produced  and  shipped  by 
big  industrial  corporations. 

It  may  be  asked:  Who  is  hurt  by  such  unduly  low 
rates?  Railways  are  entitled  to  earn  a  reasonable  profit 
from  all  of  their  business;  and  if  a  road  makes  some 
rates  unreasonably  low,  either  (1)  it  will  not  earn  a 
fair  profit,  in  which  case  its  stockholders  will  be  in- 
jured, and  its  public  service  will  be  impaired,  or  (2) 
it  will,  in  order  to  earn  a  fair  profit,  have  to  impose 
unnecessarily  high  rates  on  other  traffic. 

It  already  has  been  shown  that  it  is  not  only  impos- 
sible under  existing  laws  to  remedy  many  unfair  dis- 
criminations resulting  from  rates  already  in  effect,  but 
also  impossible  to  prevent  unfair  discriminations  from 
being  made  by  reductions  in  rates.  Let  us  see  to  what 
practical  consequences  this  may  lead. 

One  of  the  most  interesting  and  important  traffic  sit- 
uations in  the  country  is  that  created  by  the  differen- 
tials in  the  rates  from  Chicago  to  Boston,  New  York, 
Philadelphia,  and  Baltimore.  There  used  to  be  the 
fiercest  competitibn  for  traffic  between  the  roads  lead- 
ing from  Chicago  to  the  various  Atlantic  seaboard  ports, 
and  oftentimes  the  rates  were  cut  until  the  carriers 
hauled  many  commodities — particularly  grain — for  al- 
most nothing.  This  unbridled  competition  was  respon- 
sible for  several  lines  being  repeatedly  thrown  into 
bankruptcy.  Under  an  arrangement  entered  into  in 
1877  the  rates  to  Boston  and  New  York  were  made  the 
same;  and  the  rates  to  Philadelphia  were  made  two 
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cents,  and  to  Baltimore  three  cents,  per  100  pounds  less 
than  to  New  York  and  Boston.  This  and  similar  agree- 
ments were  successively  broken,  abrogated,  and  re- 
newed, until  in  1904  the  entire  question  of  the  proper 
differentials  to  be  established  was  submitted  to  arbitra- 
tion by  the  Interstate  Commerce  Commission.  The  Com- 
mission, after  carefully  considering  the  matter,  held 
that,  with  a  few  exceptions  which  at  its  suggestion  were 
modified,  the  existing  differentials  were  fair  and  rea- 
sonable, and  they  have  since  been  maintained. 

Assuming  that  the  Commission  was  right,  any  change 
in  the  differentials  would  work  an  unfair  discrimination 
against  one  or  more  of  the  communities  concerned.  If 
it  were  proposed  to  effect  the  discrimination  by  raising 
the  rate  to  one  of  the  ports,  the  Commission  could  pre- 
vent it  by  issuing  an  order  forbidding  the  proposed  ad- 
vance. On  the  other  hand,  if  it  were  proposed  to  reduce 
the  rate  to  only  one  of  the  ports,  the  Commission  would 
be  helpless  to  prevent  it ;  and  yet  obviously  this  would 
be  just  as  much  in  violation  of  the  Commission's  arbi- 
tration decision,  and  would  work  the  unfair  discrimina- 
tion just  as  effectively,  as  would  an  advance  in  rates. 

Undoubtedly,  some  of  the  present  discriminations 
may  be  remedied  by  better  enforcement  of  existing 
laws.  The  Interstate  Commerce  Commission  and  the 
Department  of  Justice  seem  to  be  doing  their  best,  and 
with  much  success,  to  enforce  the  laws  against  rebating 
in  all  its  forms. 

One  way  in  which  their  efforts  probably  would  be 
furthered  would  be  by  abolition  of  the  control  by  in- 
dustrial corporations  of  all  industrial  railways  which 
are  common  carriers;  for,  as  it  is  only  to  those  that  are 
common  carriers  that  the  trunk-line  railways  can 
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properly  pay  any  switching  rates  or  give  any  divisions 
of  the  through  rates,  this  would  preclude  the  possibility 
of  the  payment  of  rebates  in  the  form  of  switching  rates, 
divisions,  etc.  The  commodities  clause  of  the  Hepburn 
act,  in  substance,  prohibits  railways  from  handling  in 
interstate  commerce  for  commercial  purposes  any  com- 
modity owned  by  them  except  lumber.  The  intent  and 
effect  are  to  prohibit  railways  from  owning  and  operat- 
ing coal  mines  and  other  industries.  It  is  doubtful  if  the 
unfair  discrimination  in  favor  of  large  industries  will 
ever  be  entirely  stopped  so  long  as  big  industries,  hav- 
ing a  large  amount  of  traffic,  are  allowed  to  continue  to 
own  and  operate  common  carriers  by  either  water  or 
rail. 

There  should  also  be  legislation  modifying  the  Sher- 
man Anti-Trust  law  and  the  anti-pooling  provision  of  the 
Interstate  Commerce  Act.  The  past  effects  of  these  laws 
have  been  harmful.  Often  they  have  accomplished  the 
lawmakers'  purpose  of  compelling  unrestrained  compe- 
tition in  rates.  Then  they  have  always  caused  unfair 
discrimination.  For  when  the  railways  compete  in  mak- 
ing rates,  they  naturally  compete  harder  to  get  a  large 
amount  of  traffic  than  a  small  amount ;  and  this  usually 
leads  to  the  making  of  relatively  more  favorable  ar- 
rangements or  lower  rates  for  the  big  concerns  and  the 
large  communities  which  have  a  large  amount  of  traf- 
fic to  give  than  for  the  small  shippers  and  the  small 
communities. 

Legislation  for  prohibiting  competing  railways  from 
acting  in  concert  regarding  rates  and  traffic  arrange- 
ments, such  as  the  Sherman  Anti-Trust  law  and  the  anti- 
pooling  provision  of  the  Interstate  Commerce  Act,  plays 
directly  into  the  hands  of  the  big  shippers  who  seek 
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unfair  discriminations.  It  helps  them  to  play  the  rail- 
ways off  against  each  other  by  disabling  the  roads  from 
making  a  public  united  stand  against  improper  solici- 
tation and  unfair  demands. 

In  other  cases  this  legislation  has  had  the  effect  of 
eliminating,  instead  of  stimulating,  competition,  because 
it  has  sometimes  forced  on  the  roads  the  alternative  of 
mutually  cutting  each  other's  throats,  or  combining  and 
refusing  to  compete  at  all.  Whenever  possible,  they 
have  chosen  the  latter  horn  of  the  dilemma. 

European  opinion  is  much  more  advanced  than  Amer- 
ican opinion  regarding  the  proper  attitude  of  govern- 
ment toward  competition  between  railways.  Through- 
out Europe  competing  railways,  even  when  some  of  them 
are  owned  by  private  capitalists  and  some  by  the  state, 
are  allowed,  and  even  encouraged,  to  form  agreements 
and  pools  to  mitigate  the  intensity  of  competition  and 
prevent  the  unfair  discriminations  which  inevitably  re- 
sult when  competition  is  carried  on  without  restraint. 
If  we  should  follow  in  this  country  the  policy  favored 
by  the  enlightened  economists  and  public  officials  of 
Europe  we  would  so  modify  the  Sherman  act  as  to  per- 
mit reasonable  agreements  between  competing  railways, 
and  also  repeal  the  anti-pooling  provision  of  the  Inter- 
state Commerce  act. 

The  argument  most  commonly  and  most  effectively 
used  against  permitting  agreements  between,  and  con- 
certed action  by,  competing  railways,  in  respect  to  com- 
petitive rates,  has  been  that  the  railways  would  thus  be 
empowered  to  form  combinations  to  maintain  or  to  fix 
rates  on  an  unreasonably  high  basis.  Federal  legisla- 
tion has,  however,  as  we  have  seen,  given  the  Interstate 
Commerce  Commission  authority  to  reduce  any  unrea- 
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sonable  rate  or  to  prevent  any  unreasonable  advance 
in  rates,  whether  made  or  proposed  by  one  railway  or 
by  any  number  of  railways.  It  seems  clear  that  the 
passage  of  the  Hepburn  and  the  Mann-Elkins  acts  have 
destroyed  the  last  vestige  of  reason  in  the  arguments 
against  authorizing  the  railways  to  make  traffic  agree- 
ments and  even  traffic  pools ;  and  it  is  doubtful  if  most 
people  realize  how  helpless,  under  existing  conditions 
and  laws,  the  largest  railway  may  be  in  dealing  with 
certain  large  shippers. 

The  steel  manufacturers,  for  example,  can,  and,  it  is 
understood,  do  to  some  extent,  pool  the  orders  for  rails 
placed  with  them  by  the  railways.  On  the  other  hand, 
the  railways  cannot  pool  the  traffic  given  to  them  by 
the  steel  manufacturers.  In  consequence,  one  or  more 
of  the  steel  manufacturers  can,  if  they  wish,  withdraw 
their  traffic  from  any  road  they  please,  can  concentrate 
it  on  any  other  road  they  please,  and  can  thereby  to  a 
large  extent  dictate  to  each  road  both  where  it  must 
buy  its  rails  and  what  divisions  of  the  through  rates  on 
the  steel  mills'  traffic  the  trunk  lines  must  give  to  the 
railways  controlled  by  the  steel  companies.  Is  it  not  the 
height  of  absurdity  and  inconsistency  that  the  people  of 
the  United  States  should  deliberately  make  and  keep 
in  effect  laws  which  thus,  to  a  large  extent,  put  the  rail- 
ways at  the  mercy  of  big  shippers,  and  should  then 
when,  largely  owing  to  this,  unfair  discrimination  re- 
sults, denounce  and  even  prosecute  the  managers  of  the 
railways  for  it? 

The  foregoing  relates  only  to  discriminations  re- 
sulting from  railway  policy,  or  from  law-enforced  rail- 
way competition.  There  is  another  important  and  grow- 
ing class  of  discriminations  in  rates.  These  are  discrim- 


REGULATION  OF  RATES  97 

inations  arising1  from  the  overlapping  and  conflicting 
regulation  of  rates  by  the  state  and  the  national  gov- 
ernments. Two  specific  examples  will  suffice  to  illus- 
trate the  general  situation. 

The  railways  fixed  certain  interstate  rates  on  freight 
from  Shreveport,  La.,  a  jobbing  point,  to  communities 
in  northern  and  eastern  Texas.  The  Railroad  Commis- 
sion of  Texas  prescribed  certain  absolutely  and  rela- 
tively lower  rates  from  Houston,  Dallas,  and  other  job- 
bing points  in  Texas  to  the  same  communities  in  north- 
ern and  eastern  Texas.  Out  of  this  adjustment  of  inter- 
state rates  from  Shreveport  and  of  state  rates  from 
Texas  points  sprang  the  famous  "Shreveport  case." 
The  unfair  discrimination  against  Shreveport  was  ob- 
vious; and  its  people  appealed  to  the  Interstate  Com- 
merce Commission  for  relief.  The  Commission  held 
that  the  unfair  discrimination  was  not  primarily  due  to 
the  interstate  rates  fixed  by  the  railways  from  Shreve- 
port being  too  high.  It  followed  necessarily  that  it  was 
primarily  due  to  the  rates  prescribed  by  the  Railroad 
Commission  of  Texas  within  the  state  of  Texas  being 
too  low.  But  the  Interstate  Commerce  Commission 
could  not,  within  its  legal  authority,  order  these  state 
rates  to  be  advanced.  In  the  first  place,  it  has  no  direct 
jurisdiction  over  state  rates;  and  in  the  second  place, 
it  has  no  power  to  order  any  rates  to  be  advanced.  To 
order  an  advance  in  rates  would  necessarily  involve  fix- 
ing minimum  rates ;  otherwise,  the  order  would  be  of  no 
effect.  But  the  Interstate  Commerce  Commission,  as  al- 
ready pointed  out,  is  legally  authorized  to  prescribe  only 
maximum  rates.  Therefore,  all  it  could  do  about  the 
unfair  discrimination  against  Shreveport  was  to  order 
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the  railways  to  remove  it.  It  could  not  tell  them  how 
they  must  remove  it. 

For  the  railways  to  remove  it  by  reducing  the  inter- 
state rates  from  Shreveport  would  be  to  put  those  rates 
below  what  the  Interstate  Commerce  Commission  had 
held  was  reasonable;  while  for  them  to  remove  it  by 
advancing  the  state  rates  in  Texas  would  be  to  violate 
the  order  of  the  Texas  Commission. 

Again,  the  state  of  Illinois  fixed  2  cents  a  mile  as  the 
maximum  fare  on  passenger  traffic  within  its  borders. 
The  Interstate  Commerce  Commission  held  that  2.4 
cents  a  mile  was  a  reasonable  rate  on  interstate  passen- 
ger traffic  in  states  west  of  the  Indiana-Illinois  state 
line.  The  result  was  that  if  a  passenger  went  from  a 
point  in  Illinois  to  East  St.  Louis,  Illinois,  he  paid  2 
cents  a  mile ;  if  he  went  from  the  same  point  in  Illi- 
nois to  St.  Louis,  Missouri,  which  is  just  across  the 
Mississippi  river  from  East  St.  Louis,  he  must  pay 
2.4  cents  a  mile. 

The  people  of  St.  Louis,  Missouri,  complained  to  the 
Interstate  Commerce  Commission  about  this  unfair  dis- 
crimination against  them.  The  Commission  had  pre- 
scribed the  2.4  cents  interstate  rate  itself,  but  it  could 
not  order  an  advance  in  the  state  rate.  Therefore,  as 
in  the  Shreveport  case,  it  simply  ordered  the  rail- 
ways to  remove  the  discrimination.  But  for  the  rail- 
ways to  remove  it  by  reducing  the  interstate  rates  would 
be  to  make  interstate  rates  which  the  Commission  had 
held  were  unreasonably  low;  while  to  raise  the  state 
rates  would  be  to  violate  the  2  cent  fare  statute  of  the 
state  of  Illinois. 

In  this  dilemma,  the  railways  asked  the  federal  courts 
for  a  permanent  injunction  restraining  the  officials  of 
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the  state  of  Illinois  from  enforcing  its  2-cent  fare  law; 
and  the  resulting  litigation  is  now  on  its  way  to  the 
Supreme  Court  of  the  United  States. 

The  unfair  discriminations  in  rates  resulting  from  the 
overlapping  and  conflicting  regulation  of  the  state  and 
federal  governments,  which  have  been  here  cited,  are 
typical  of  almost  innumerable  discriminations  which  have 
been  created  by  the  same  cause  in  nearly  every  part  of 
the  United  States.  It  is  evident  that  the  effects  of  such 
discriminations  are  just  as  harmful  when  they  are  due 
to  the  policy  of  regulating  bodies  as  when  they  are  due 
to  the  policy  of  the  railways. 

The  Interstate  Commerce  Commission  took  notice  in 
its  annual  report  for  1916  of  the  situation  resulting 
from  its  inability  to  fix  minimum  rates.  It  made  two 
recommendations  having  a  direct  bearing  upon  this 
phase  of  regulation.  These  are: 

(1)  That  by  statute  the  Congress  fix  the  interstate  rates, 
fares,  charges,  classifications,  rules  and  regulations  existing  at 
a  specific  date,  prior  ten  that  of  enactment,  as  just  and  rea- 
sonable for  the  past,  and  provide  that  no  change  therein  after 
that  specified  date  may  be  made  except  upon  order  of  the 
Commission.  .  .  . 

(2)  That,    without    abdication    of    any    federal    authority 
finally  to  control   questions  affecting  interstate   and   foreign 
commerce,  the  Commission  be  authorized  to  cooperate  with 
state  commissions  in  efforts  to  reconcile  upon  a  single  record 
the  conflicts  between  the  state  and  the  interstate  rates. 

With  respect  to  the  conditions  which  prompted  it  to 
make  the  former  recommendation,  the  Commission  said : 

The  act  authorizes  us  to  prescribe  for  the  future  only  the 
maximum  reasonable  rate,  fare  or  charge.  The  carriers  are 
at  liberty  to  adopt  the  maximum  so  fixed,  or  anything  lower. 


100  REGULATION  OF  RAILWAYS 

It  may  easily  transpire  that  an  adjustment  contemplated  by 
the  fixing  of  maximum  rates,  fares  or  charges  will  be  dis- 
torted or  set  at  naught  by  the  action  of  some  individual  car- 
rier. .  .  .  These  and  otljer  contributing  causes  lead  to  the 
result  that  in  this  respect  and  to  this  extent  the  present  sys- 
tem of  regulation  resolves  itself  largely  into  a  continuous 
moving  around  in  a  circle.  The  necessity  for  flexibility  in 
order  to  fairly  meet  rapidly  changing  industrial  and  com- 
mercial conditions  is  fully  recognized,  but  the  soundness  of 
this  theory  of  leaving  each  carrier  free  to  initiate  its  own 
rates  and  thus  investing  each  of  them  with  the  power  to  over- 
throw or  seriously  disturb  an  adjustment  that  is  recognized  as 
reasonable  and  fair  by  the  overwhelming  majority  of  the 
carriers  and  shippers  interested  therein  may  well  be  doubted. 

As  already  indicated,  the  Shreveport  case  arose  from 
discriminations  resulting  from  unfair  relationships  be- 
tween interstate  rates  and  state  rates  made  by  the  Texas 
Commission.  With  respect  to  discriminations  arising 
from  this  general  cause  the  Commission  said : 

Were  we  to  look  about  for  opportunities  to  apply  the  prin- 
ciples of  the  Shreveport  case,  we  could  find  them  in  every 
part  of  the  United  States,  and  we  have  been  requested  in 
several  instances  to  institute  investigations  upon  our  own 
initiative  with  a  view  to  removing  unjust  discriminations  in 
such  cases.  .  .  .  The  situations  requiring  adjustment  present 
two  rates,  erne  state  and  the  other  interstate,  the  one  higher 
or  lower  than  the  other,  applicable  on  the  same  commodity  for 
transportation  by  the  same  carrier  under  substantially  simi- 
lar circumstances  and  conditions.  Assuming  both  of  these 
rates  which  give  rise  to  the  controversy  to  lie  within  the  zone 
of  reasonableness,  an  assumption  which  is  not  always  war- 
ranted by  the  facts,  the  difference  between  them  creates  an 
unjust  discrimination  and  the  undue  preference  or  advantage 
which  we  are  called  upon  to  remove. 
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Neither  in  principle  nor  in  effect  is  there  any  substan- 
tial difference  between  an  unfair  discrimination  caused 
by  the  managements  of  the  railways  and  one  caused  by 
the  conflict  between  the  regulation  of  the  state  and  na- 
tional authorities.  The  Interstate  Commerce  Commis- 
sion, however,  asks  for  different  kinds  of  authority  with 
which  to  deal  with  them.  To  remedy  and  prevent  dis- 
criminations caused  by  the  policy  of  the  railways  it 
would  have  all  existing  interstate  rates  as  of  a  given 
date  declared  reasonable,  and  have  the  railways  forbid- 
den thereafter  to  make  any  change  in  them  without  the 
Commission's  consent.  It  would  deal  with  discrimina- 
tions arising  out  of  conflicts  of  regulation  more  tenderly 
— that  is,  by  cooperation  between  it  and  the  state  au- 
thorities. 

It  has  been  more  than  once  suggested  that  the  Com- 
mission ought  to  be  given  as  great  authority  over  rates 
that  are  unreasonable  or  unfairly  discriminatory  be- 
cause too  low,  as  over  rates  that  are  unreasonable  or 
unfairly  discriminatory  because  too  high.  Few  stu- 
dents of  the  subject  ever  have  believed  that  on  the  aver- 
age the  rates  of  the  railways  of  the  United  States  are  ex- 
cessive. If  it  be  conceded  that  on  the  average  they  are 
not  excessive,  it  must  follow  that  fairness  requires  that, 
when  rates  are  to  be  changed  in  order  to  correct  dis- 
criminations, they  shall  be  reduced  in  some  instances  and 
raised  in  others,  according  to  circumstances;  and  this 
being  the  case  it  follows  that  the  regulating  authority 
ought  to  have  the  same  power  to  order  advances  as  re- 
ductions. 

One  suggestion  which  often  has  been  made  for  giving 
the  Commission  the  additional  power  needed  is  that  it 
be  authorized,  after  a  proper  hearing  in  each  case,  to 
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fix  both  maximum  and  minimum  rates,  the  railways  be- 
ing left  free  to  adjust  the  rates  between  these  superior 
and  inferior  limits.  Another  suggestion  which  has  been 
made  is  that  it  be  empowered  to  fix  the  exact  rates  that 
must  be  charged,  whether  higher  or  lower  than  those 
already  in  effect.  This  is  practically  the  plan  outlined 
by  the  Commission  in  its  annual  report,  above  quoted. 
Under  this  plan,  Congress  by  statute  would  declare  all 
existing  interstate  rates  reasonable,  which  would  make 
it  unlawful  either  to  increase  or  reduce  them  without 
the  Commission's  consent.  After  that,  when  the  Com- 
mission authorized  a  change  either  upward  or  down- 
ward, the  rates  specified  by  it  would,  until  further 
action  by  it,  be  the  exact  rates  which  every  carrier  must 
charge. 

The  legislation  suggested  by  the  Commission  would 
enable  it  to  deal  effectively  with  discriminations  in  in- 
terstate rates,  but  it  does  not  seem  at  all  probable  that 
it  would  remedy  discriminations  in  rates  arising  from 
conflicts  in  the  regulation  of  the  state  and  federal  au- 
thorities. In  most  cases  where  state  rates  are  unfairly 
discriminatory  as  compared  with  interstate  rates,  this 
is  the  result  of  a  policy  deliberately  adopted  and  stub- 
bornly maintained  by  the  state  authorities,  partly  to 
give  the  shippers  within  the  state  unfair  disadvantages 
in  its  markets  over  shippers  in  other  states  sending  com- 
modities into  the  state,  and  partly  to  gain  for  the 
politicians  responsible  for  the  adoption  of  this  policy 
the  favor  of  their  constituents.  It  seems  most  probable 
that  this  class  of  discriminations  will  never  be  removed 
until  either  the  Interstate  Commerce  Commission  is 
given  the  same  power  to  fix  state  as  interstate  rates,  or 
until  it  has  been  authorized  to  substitute  minimum  rea- 
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sonable  state  rates  for  rates  fixed  by  state  authorities 
which,  from  being  too  low,  work  an  unfair  discrimina- 
tion against  interstate  commerce. 

Note. — In  1917,  after  the  text  was  in  type,  Congress 
passed  an  amendment  to  the  Act  to  Kegulate  Commerce 
prohibiting  any  advance  in  interstate  rates  without  the 
previous  consent  of  the  Interstate  Commerce  Commis- 
sion. Under  the  law  as  it  previously  stood,  when  the 
railways  filed  a  tariff  providing  for  increases  in  rates,  it 
automatically  went  into  effect,  unless  the  Commission 
suspended  it.  The  new  provision  enhances  the  already 
very  great  difficulty  of  advancing  interstate  rates;  but, 
since  it  leaves  the  railways  as  free  as  ever  to  make  re- 
ductions of  rates,  it  has  no  tendency  to  remove  or  pre- 
vent discriminations. 


CHAPTER  VII 

VALUATION  IN  EELATION  TO  EEGULATION  OF  BATES 

AND  SECUEITIES 

In  March,  1913,  Congress  passed  a  law  providing  that 
the  Interstate  Commerce  Commission  should  begin  with- 
in sixty  days  to  make  a  valuation  of  all  the  railways  of 
the  United  States.  The  Commission  has  now  been  en- 
gaged on  this  work  for  more  than  four  years.  The  pub- 
lic takes  these  developments  as  matters  of  course;  yet 
the  project  for  which  Congress  has  provided,  and  on 
which  the  Commission  is  engaged,  is  without  a  real  prec- 
edent in  any  country. 

Its  main  purpose  is  to  establish  a  basis  for  the  regu- 
lation of  rates;  an  important  auxiliary  object  is  to  es- 
tablish a  basis  for  the  regulation  of  the  issuance  of 
stocks  and  bonds ;  and  the  valuation  will  consist  chiefly 
of  a  complete  inventory  of  the  physical  properties.  In 
no  other  country  has  a  valuation  of  railways  ever  been 
made  to  establish  a  basis  for  the  regulation  of  either 
rates  or  securities.  Practically  all  of  the  valuations 
elsewhere  have  been  steps  toward  government  purchase. 
In  these  appraisals  consideration  has  been  given  to  the 
actual  cost  and  the  physical  condition  of  the  properties ; 
but  preponderant  weight  usually  has  been  accorded 
to  the  net  earnings  for  a  period  of  five  years  or  more 
immediately  preceding. 

Valuations  of  railways  similar  in  their  purpose,  and 
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in  the  methods  employed  in  making  them,  to  that  which 
the  Interstate  Commerce  Commission  has  begun,  have 
been  made  by  several  of  the  states  in  this  country.  But 
they  have  been  small  tasks  compared  with  that  which 
Congress  has  assigned  to  the  Commission. 

Indeed,  the  valuation  of  all  the  railways  of  the  United 
States  probably  is  the  largest  detailed  appraisal  of  prop- 
erty ever  undertaken.  The  United  States  doubtless  is 
the  richest  nation  that  ever  existed,  and  its  railways 
represent  approximately  one-twelfth  of  its  total  wealth. 
Only  its  farms  and  factories  constitute  classes  of  indus- 
tries representing  larger  investments.  The  book  cost  of 
the  road  and  equipment  of  our  railways  is  over 
$17,500,000,000,  which  exceeds  the  combined  capitaliza- 
tions (or  costs  of  construction)  of  the  railways  of  the 
United  Kingdom,  Germany,  France  and  Italy ;  and  their 
mileage  is  approximately  260,000  miles,  which  is  more 
than  one-third  of  the  total  railway  mileage  of  the  globe, 
and  exceeds  by  almost  one-third  the  total  railway  mile- 
age owned  by  governments  in  all  the  world. 

The  mere  extent  of  the  roads  to  be  inventoried, 
spreading,  as  they  do,  over  a  very  large  area,  would 
make  the  task  assigned  to  the  Interstate  Commerce  Com- 
mission protracted,  arduous  and  difficult.  Its  difficulty 
and  complexity  are  augmented  by  the  fact  that  the  prin- 
ciples which  should  be  applied,  the  factors  which  should 
be  considered,  and  the  weight  which  should  be  given  to 
each  principle  and  factor  in  valuations  of  public  utili- 
ties made  for  the  purposes  for  which  this  valuation  is 
being  made,  are  largely  unsettled.  There  are  numerous 
elements,  some  of  small  and  some  of  great  importance, 
which  some  persons  contend  should  be  included  and 
which  others  contend  should  be  excluded.  There  are 


106  REGULATION  OF  RAILWAYS 

wide  differences  of  opinion  concerning  the  proper 
methods  of  appraising  even  parts  of  the  properties  which 
all  agree  should  be  included  in  the  physical  inventory. 
The  way  in  which  these  disputed  points  are  settled  will 
affect  the  total  valuation  to  the  extent  of  hundreds  of 
millions  of  dollars.  They  must  be  passed  on  first  by 
the  Commission.  That  the  Commission's  rulings  will 
satisfy  all  concerned  is  not  probable.  It  is  likely  that 
numerous  important  questions  will  be  appealed  to  the 
federal  courts. 

In  framing  the  valuation  law,  Congress  recognized 
the  fact  that  there  are  many  open  questions  regarding 
valuation.  Instead  of  merely  requiring  the  Commission 
to  appraise  the  properties,  it  also  instructed  it  to  com- 
pile a  large  amount  of  information  which  will  show  on 
what  evidence  it  bases  its  findings,  and  will  be  acces- 
sible to  courts  and  litigants  if  the  correctness  of  the 
findings  become  issues  in  judicial  proceedings.  The 
following  is  a  partial  list  of  the  information  which  the 
Commission  must  secure  and  compile : 

The  details  of  the  financing  and  physical  development 
of  each  property,  and  its  cost  to  date. 

Its  cost  of  reproduction,  new. 

Its  cost  of  reproduction,  new,  less  depreciation. 

The  amount  and  value  of  the  donations  of  cash,  land, 
and  so  forth,  made  to  each  company  by  governments  or 
private  individuals  or  associations. 

The  original  cost  of  all  lands,  rights-of-way  and  ter- 
minals owned  or  used  for  the  purposes  of  a  common 
carrier,  ascertained  as  of  the  time  of  dedication  to  pub- 
lic use,  and  the  present  value  of  the  same,  and,  sepa- 
rately, the  original  and  present  cost  of  condemnation 
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and  damages  or  of  purchase  in  excess  of  such  orig- 
inal cost  or  present  value. 

All  other  elements  of  value  in  the  property. 

The  parts  of  the  value  of  each  property  assignable 
to  each  state. 

The  law  requires  the  Commission  to  make  a  ''tenta- 
tive" valuation  of  each  carrier.  This  must  be  sent  to 
the  company  and  other  persons  directly  interested.  In 
case  no  protest  is  made  within  30  days  the  valuation 
will  become  final.  When  protests  are  entered  the  Com- 
mission must  give  rehearings.  If  there  are  appeals  to 
the  courts  they  must  ascertain  whether  the  findings  are 
correct,  and,  if  they  find  them  incorrect,  they  must  re- 
fer them  back  to  the  Commission  for  readjustment  by 
it.  The  Commission  already  has  made  several  tentative 
valuations;  and  in  every  one  the  interested  carriers 
have  protested  against  the  methods  used  and  the  con- 
clusions reached. 

General  direction  of  the  valuation  has  been  given  by 
the  Commission  to  Charles  A.  Prouty,  formerly  its 
chairman,  who  resigned  from  membership  on  the  Com- 
mission to  take  up  this  task.  There  is  a  board  of  engi- 
neers to  supervise  the  engineering  work  involved,  and 
an  army  of  engineering  and  other  employees  has  been 
recruited  to  do  field  work.  There  is  also  an  Advisory 
Board  to  counsel  with  the  director  on  matters  of  policy. 

The  carriers  are  required  to  cooperate  with  the  Com- 
mission in  making  the  valuation,  and  the  railways  have 
appointed  a  committee  of  eighteen  of  their  presidents,  of 
which  Samuel  Rea,  of  the  Pennsylvania  Railroad,  is 
chairman.  This  committee  has  appointed  a  committee 
of  engineers  to  represent  the  roads  in  matters  affecting 
the  engineering  features.  Such  is  the  magnitude  of  the 
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work  that  although  already  (in  1917)  it  has  consumed 
four  years,  it  has  just  been  got  well  under  way.  The 
whole  of  it  will  take  at  least  10  years;  and  it  now 
seems  probable  that  its  cost  to  the  government  will  be 
at  least  $20,000,000,  and  its  cost  to  the  railways  at 
least  $50,000,000. 

The  principles  that  should  be  applied  and  the  fac- 
tors that  should  be  included,  together  with  the  weight 
that  should  be  accorded  to  each,  and  the  methods  that 
should  be  followed  in  making  valuations  of  public  util- 
ities, are  so  largely  unsettled  because  the  entire  theory 
of  valuation  as  a  basis  for  the  regulation  of  rates  is  of 
recent  origin — how  recent  few  appreciate.  It  was 
never  advanced  in  any  country  until  within  the  last 
twenty  years;  it  seems  never  to  have  been  advanced  at 
all  except  in  the  United  States;  and  it  is  yet  only  in 
the  early  stages  of  its  development. 

Many  governments,  especially  in  Continental  Europe, 
regarding  the  construction  and  operation  of  railways 
as  a  function  of  the  state,  have  built  and  operated  them 
from  the  start.  In  numerous  other  cases,  while  grant- 
ing charters  to  private  companies,  they  have  guaranteed 
them  a  return  on  part  or  all  of  their  investment  and 
exercised  strict  control  over  their  management.  Under 
a  policy  of  public  ownership,  or  of  state  guarantee  of 
profits,  the  government  is  free  to  regulate  rates  as  it 
thinks  desirable.  The  rates  of  state  railways  usually 
have  been  made  too  low  to  cover  interest  on  the  invest- 
ment, the  deficits  being  paid  from  taxes.  The  rates  of 
private  railways  have  also  in  many  instances  been  so 
regulated  as  to  prevent  them  from  earning  their  inter- 
est and  dividends,  the  governments  in  such  cases  usually 
paying  them  subsidies  raised  by  taxation. 
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The  situation  in  England  and  the  United  States  has 
been  different  from  what  it  has  been  in  most  other  coun- 
tries ;  and  in  each  of  these  countries  it  has  been  different 
from  what  it  has  been  in  the  other.  In  both  England 
and  the  United  States  government  ownership,  and  gov- 
ernment guaranties  of  interest  and  dividends,  have  been 
almost  unknown.  The  rule  of  the  English  common  law 
was  that  the  person  who  engaged  in  a  public  service  had 
"a  right  to  charge  for  each  separate  service  that  which 
was  a  reasonable  compensation  therefor."  If  a  carrier 
and  a  shipper  fell  into  litigation  over  a  charge  made  by 
the  former  the  court  determined  whether  the  charge  was 
reasonable  by  ascertaining  what  was  customarily  paid 
for  like  service  under  similar  conditions;  the  cost  in- 
curred by  the  carrier  in  rendering  the  particular  serv- 
ice; the  skill  with  which  it  was  performed;  its  value 
to  the  shipper,  and  so  on.  The  value  of  the  carrier's 
property  and  the  profit  made  on  its  entire  business  had 
nothing  to  do  with  the  matter.  In  the  early  history  of 
railways  in  England  and  America  this  was  the  rule  ap- 
plied in  determining  the  reasonableness  of  their  rates. 

A  new  element  was  injected  when  Parliament  in  Eng- 
land, and  the  legislatures  in  some  American  states,  be- 
gan to  insert  in  the  charters  of  projected  railways  sched- 
ules of  the  maximum  rates  which  they  might  charge. 
The  maxima  thus  fixed,  being  parts  of  the  contracts  vol- 
untarily made  by  the  authority  giving  the  charters  and 
the  companies  accepting  them,  were  necessarily  valid. 
Another,  and  more  important,  element  was  introduced 
when  the  law-making  bodies  began  to  pass  acts  fixing 
maximum  rates  for  railways  which  already  had  their 
charters  and  were  in  actual  operation.  There  could  be 
no  doubt  of  the  validity  of  such  legislation  when  enacted 
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by  the  English  Parliament,  for  the  power  of  Parliament 
is  not  limited  by  any  written  constitution.  The  ques- 
tions presented  when  it  was  enacted  by  the  legislatures 
of  American  states,  beginning  in  the  " Granger"  period 
of  the  70s,  were  very  different.  Their  power  to  act  was 
restricted  both  by  the  constitutions  of  their  respective 
states,  and  by  the  Constitution  of  the  United  States. 
The  legislatures  began  at  the  same  time  to  create  rail- 
way commissions,  and  these  also  began  to  fix  maximum 
rates. 

The  railways  brought  proceedings  in  the  federal 
courts  to  get  many  of  these  state  laws  and  orders  of  state 
commissions  regarding  rates  set  aside.  In  its  earlier  de- 
cisions the  United  States  Supreme  Court  held  that  the 
function  of  regulating  rates  belonged  to  the  law-mak- 
ing department  of  the  government,  and  that  its  exercise 
could  not  be  reviewed  by  the  courts.  Subsequently  it 
reversed  itself,  holding  that  the  courts  might  review  leg- 
islation fixing  rates  and  set  it  aside  if  unconstitutional. 
Finally,  in  the  Nebraska  rate  case  in  1898,  the  Court 
laid  down  for  the  first  time  the  great  principle  that ' '  the 
basis  of  all  calculations  as  to  the  reasonableness  of  rates 
.  .  .  must  be  the  fair  value  of  the  property  being  used 
for  the  public  convenience.  .  .  .  What  the  company  is 
entitled  to  is  a  fair  return  upon  the  value  of  that  which 
it  employs  for  the  public  convenience."  It  was  this 
ruling,  made  less  than  twenty  years  ago,  which  laid  the 
foundation  for  all  the  projects  for  and  discussions  of 
the  valuation  of  public  utilities. 

The  valuation  of  the  railways  has  been  undertaken 
mainly  to  provide  a  basis  for  the  regulation  of  rates. 
The  question  naturally  arises  as  to  whether  it  is  likely 
to  afford  a  sound  basis  for  such  regulation.  What  is, 
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or  should  be,  the  great,  fundamental  purpose  of  all 
regulation  of  railways?  Should  it  not  be,  to  secure 
good  and  adequate  transportation  service?  And  is  not 
the  securing  of  service  which  will  be  good  and  adequate 
fully  as  important  as  the  securing  of  the  lowest  prac- 
ticable rates  for  the  service  actually  rendered?  Every 
sensible  person  will  answer  both  of  these  questions  in 
the  affirmative. 

But  how  is  good  and  adequate  service  to  be  secured, 
so  long  as  the  railways  are  owned  by  private  compa- 
nies? It  can  be  secured  only  by  the  investment  of  suf- 
ficient capital  to  provide  all  needed  facilities;  sufficient 
capital  can  be  obtained  only  by  paying  such  rates  of  in- 
terest and  dividends  as  will  attract  it;  and  enough  in- 
terest and  dividends  to  attract  the  necessary  capital  can 
be  paid  only  if  the  railways  are  allowed  to  earn  enough 
net  operating  income  to  pay  the  necessary  interest  and 
dividends. 

Of  what  assistance  will  a  valuation  be  in  determin- 
ing how  much  net  operating  income  the  railways  must 
be  allowed  to  earn  in  order  to  pay  sufficient  interest 
and  dividends  to  raise  adequate  capital?  Apparently 
of  none  at  all.  When  the  "fair  value"  of  the  railways 
has  been  ascertained,  and  it  has  been  determined  to 
what  percentage  of  net  return  on  this  the  companies 
can  be  restricted  without  depriving  them  of  what  the 
courts  call  a  "fair  return,"  we  shall  have  learned  what 
is  the  least  amount  to  which  the  net  return  of  the  roads 
can  be  reduced  without  confiscating  their  property. 
But  what  will  that  have  to  do  with  the  question  of  how 
much  they  must  be  allowed  to  earn  in  order  to  provide 
adequate  facilities?  Apparently  nothing  at  all. 

The  amount  of  net  return  which  the  railways  must 
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be  allowed  to  earn  in  order  to  avoid  taking  their  prop- 
erties for  public  use  without  just  compensation — in 
other  words,  in  order  to  avoid  unconstitutional  confis- 
cation— is  one  matter ;  the  amount  they  must  be  allowed 
to  earn  in  order  to  provide  good  and  adequate  facilities 
is  a  different  matter.  The  former  is  a  judicial  matter; 
the  latter  is  a  matter  of  economics  and  public  policy. 
And  yet,  so  great  is  the  confusion  of  mind  which  has 
arisen  regarding  the  underlying  principles  and  pur- 
poses of  regulation  of  railways  that  Congress  in  pass- 
ing the  valuation  law,  and  the  Interstate  Commerce 
Commission  in  carrying  it  out,  apparently  have  pro- 
ceeded on  the  assumption  that,  by  making  a  valuation, 
and  thereby  determining  what  is  the  least  amount  to 
which  the  net  return  of  railways  can  be  limited  without 
confiscation,  we  shall  also  determine  how  much  the  rail- 
ways must  be  allowed  to  earn  in  order  adequately  to 
develop  their  facilities. 

The  fact  cannot  be  too  much  emphasized  that  the 
most  elaborate,  scientific  and  legally  unassailable  valu- 
ation can  be  useful  only  in  determining  whether  rail- 
way rates  are  confiscatory,  and  that  after  the  question 
of  confiscation  has  been  settled  by  the  highest  court,  it 
will  still  remain  to  be  determined  whether,  as  a  matter 
of  public  policy,  it  is  expedient  to  base  rates  on  the  val- 
uation. It  is  a  function  of  the  courts  to  determine 
whether  rates  are  confiscatory.  It  is  a  function  belong- 
ing peculiarly  to  administrative  commissions  to  deter- 
mine Whether  they  are  higher  or  lower  than  is  in  the 
interest  of  the  public  welfare;  and  it  is  very  unfortu- 
nate that  most  of  our  railway  and  public  utility  com- 
missions attempt,  in  the  regulation  of  rates,  to  usurp 
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the  function  proper  to  the  courts  instead  of  performing 
the  function  proper  to  themselves. 

Numerous  theories  regarding  the  way  valuations  for 
the  regulation  of  rates  should  be  made  have  been  pro- 
pounded. These  may  be  roughly  divided  into  two 
classes,  (1)  those  holding  that  valuations  should  be 
based  chiefly  on  the  amount  that  railway  properties 
have  actually  cost,  provided  they  have  been  managed 
honestly  and  with  prudence,  and  (2)  those  holding  that 
valuations  should  be  based  on  the  present  value  of  the 
properties. 

Actual  cost  is,  of  course,  the  total  amount  that  has 
been  expended  on  construction  and  permanent  improve- 
ments, whether  derived  from  the  sale  of  securities,  or 
from  earnings.  But  some  of  the  advocates  of  the  cost 
theory  believe  that  there  should  be  included  in  a  valu- 
ation only  that  part  of  the  total  investment  which  has 
been  derived  from  the  sale  of  securities — in  other 
words,  that  investments  from  earnings  should  be  ex- 
cluded. Others  believe  that  where  investors  have  not 
enjoyed,  on  the  average,  a  fair  return  throughout  the 
life  of  the  enterprise,  and  investments  have  been  made 
from  earnings,  these,  at  least  to  an  amount  not  exceed- 
ing the  difference  between  the  return  the  investors  have 
received  and  that  which  they  should  have  received, 
should  be  included. 

Others  go  further  and  hold  that  investors  should 
receive,  on  the  average,  a  "fair  return"  on  their  out-of- 
pocket  investment  throughout  the  life  of  the  enterprise ; 
and  that  if  they  have  not  done  so  they  should  be  reim- 
bursed, either  by  having  the  deficiency  added  to  the 
valuation  of  their  property,  or  by  being  allowed  to  re- 
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ceive  enough  more  than  a  fair  return  in  future  to  off- 
set the  deficiency  suffered  in  the  past. 

The  "actual  cost"  theory  appeals  with  especial  force 
to  those  who  believe  that  society,  and  not  individual 
property-owners,  or  stockholders  in  corporations,  should 
benefit  by  the  "unearned  increment"  in  land.  Of 
course,  if  valuations  were  based  on  actual  cost  the  un- 
earned increment  would  be  excluded,  and  rates  would 
be  so  regulated  as  to  yield  no  return  on  it.  The  "orig- 
inal cost"  theory  also  appeals  to  those  who  believe  that 
investors  in  public  utilities  are  entitled  only  to  a  fair  re- 
turn on  their  out-of-pocket  investment,  and  that  any 
earnings  in  excess  of  this  which  have  been  invested 
should  be  regarded  as  held  in  trust  for  the  public  and 
should  not  be  included  in  a  valuation  to  determine  what 
rates  the  public  should  pay. 

The  advocates  of  present  value  as  the  basis  of  valua- 
tion reject  the  views  both  of  those  who  believe  that  the 
owners  of  public  utilities  should  not  be  allowed  to  bene- 
fit by  the  "unearned  increment,"  and  of  those  who  be- 
lieve that  the  owners  should  not  be  allowed  to  receive 
a  return  on  part  or  all  of  the  invested  earnings.  They 
argue  that  while  such  concerns  are  public  as  regards  the 
service  they  render,  and,  therefore,  may  be  compelled  by 
regulation  to  deal  fairly  with  the  public,  they  are  as 
private  in  their  ownership  as  any  other  property.  The 
true  justification  of  public  regulation,  it  is  contended, 
is  that  the  quasi-monopolistic  nature  of  public  utilities 
tends  to  enable  them  to  charge  rates  that  are  discrimina- 
tory, or  higher  in  proportion  than  those  that  could  be 
charged  by  concerns  operating  under  competitive  con- 
ditions, and  that  regulation  is  necessary  to  prevent 
this.  But  because  regulation  is  necessary  to  keep  pub- 
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lie  utilities  from  charging  the  public  more  in  proportion 
than  competitive  persons  or  concerns,  is  no  reason  why 
regulation  should  deny  to  them  rights  and  advantages 
enjoyed  by  other  persons  and  concerns.  To  do  so 
would  be  not  merely  to  prevent  them  from  dealing  un- 
fairly with  the  public,  but  to  deal  unfairly  with  them. 
Therefore,  it  is  concluded,  it  would  be  neither  equitable 
nor  expedient  for  society  to  appropriate  the  unearned 
increment  of  public  utilities,  while  permitting  the  own- 
ers of  city  real  property,  mines,  farms,  and  so  on  to 
retain  and  benefit  by  the  unearned  increment. 

As  to  the  treatment  of  invested  earnings :  How  much 
the  net  earnings  of  any  concern  will  be  depends  not  only 
on  its  rates  or  prices,  but  also  on  the  efficiency  with 
which  it  is  managed.  Now,  suppose  that  two  railways, 
representing  the  same  out-of-pocket  investment,  have 
been  operated  in  the  same  territory  and  have  charged 
approximately  the  same  rates.  One  has  been  very  effi- 
ciently managed,  and  has  enjoyed  large  surplus  earn- 
ings which  have  been  invested  in  its  property.  The 
other,  while  operated  with  ordinary  prudence  and  skill, 
has  not  always  earned  a  "fair  return"  on  its  out-of- 
pocket  investment,  and  has  had  no  surplus  earnings  to 
invest. 

If  the  two  roads  were  evaluated  at  their  actual  cost 
the  valuation  of  the  better-managed  one,  in  which  there 
had  been  invested  surplus  earnings,  would  be  the 
greater.  If  they  were  evaluated  at  the  amount  of  cap- 
ital the  owners  had  invested  out  of  their  own  pockets, 
the  valuations  would  be  the  same.  If  they  were  eval- 
uated on  the  theory  that  investors  are  entitled  to  a  fair 
return,  no  more  and  no  less,  and  that  any  deficiency  in 
the  return  should  be  added  to  the  out-of-pocket  invest- 
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ment,  then,  the  valuation  placed  on  the  road  which  had 
been  the  less  skillfully  managed,  which  had  earned  no 
surplus  to  invest,  which  had  even  failed  to  earn  a  fair 
return,  and  which  had  actually  cost  the  less,  would  be 
the  larger.  Valuation  based  wholly  on  what  railways 
have  cost  would,  it  is  contended,  penalize  economical 
and  efficient  construction  and  operation ;  and  this  would 
be  especially  true  if  investments  made  from  earnings 
were  partially  or  wholly  excluded  from  consideration. 

It  would  appear  that  even  if  the  cost  theory  of  valu- 
ation were  satisfactory  as  a  matter  of  economics  it  could 
not  be  adopted  as  a  matter  of  law.  The  federal  courts, 
from  the  inception  of  the  theory  of  valuation  for  the 
regulation  of  rates,  have  held  that  it  should  be  based 
not  on  the  cost  of  the  properties,  but  on  their  present 
value.  Some  consideration  of  why  the  courts  originally 
ruled  that  "fair  value"  was  the  proper  basis  for  calcu- 
lating the  reasonableness  of  rates  will  indicate  why  it 
is  the  present  value,  and  not  the  cost,  of  properties, 
which  is  held  to  be  their  value. 

The  Fifth  Amendment  to  the  Constitution  of  the 
United  States  prohibits  the  federal  government  from 
taking  private  property  without  just  compensation.  The 
Fourteenth  Amendment  prohibits  any  state  from  taking 
property  without  due  process  of  law  or  from  denying 
to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws;  and  it  is  held  that  these  provisions, 
as  well  as  those  of  the  Fifth  Amendment,  require  the 
payment  of  just  compensation  when  property  is  taken 
for  public  use. 

It  is  these  constitutional  provisions  which  protect 
all  persons  from  having  their  property  taken  unjustly 
by  the  atate  or  national  government  under  the  power 
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of  eminent  domain.  And  it  was  behind  these  that  the 
railways  took  refuge  in  the  Nebraska  rate  case.  The 
rates  fixed  by  the  state  of  Nebraska,  they  argued,  were 
totally  unremunerative.  To  compel  them  to  accept  such 
unremunerative  rates  would  be  to  destroy  the  value  of 
their  properties.  Thus  to  destroy  the  value  of  the 
properties  would  be  to  confiscate  them  as  effectively  as 
to  condemn  them  and  take  them  without  just  payment, 
and  was,  therefore,  unconstitutional. 

It  was  this  line  of  reasoning  which  the  Supreme  Court 
accepted.  In  other  words,  it  held  that  the  regulation 
of  the  rates  of  a  public  utility  so  as  to  destroy  its  fair 
value  to  its  owner,  leaving  to  him  only  the  empty  title, 
was  equivalent  actually  to  taking  the  possession  of  and 
title  to  the  property  under  the  power  of  eminent  domain 
without  paying  its  fair  value. 

The  reasoning  and  language  of  the  federal  courts  in- 
dicate that  to  them  "fair  value"  means  substantially 
the  same  thing  in  a  rate  as  in  a  condemnation  case. 
"Now,"  said  Justice  Brewer,  in  the  opinion  of  the  Cir- 
cuit Court  in  the  Nebraska  rate  case,  "if  the  public 
was  seeking  to  take  title  to  the  railroad  by  condemna- 
tion, the  present  value  of  the  property,  and  not  the 
cost,  is  that  which  it  would  have  to  pay.  In  like  man- 
ner, it  may  be  argued  that  when  the  legislature  assumes 
the  right  to  reduce  rates,  the  rates  so  reduced  cannot 
be  adjudged  unreasonable  if  under  them  there  is  earned 
by  the  railroad  company  a  fair  interest  on  the  actual 
value  of  the  property."  But  the  "fair  value"  whicli 
must  be  paid  when  property  is  condemned  is  not  its  cost, 
but  its  present  value.  It  follows  that  the  fair  value 
which  is  the  proper  basis  for  calculating  the  reason- 
ableness of  rates  is  the  present  value. 
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The  courts  have  said  that  the  actual  cost  and  many 
other  elements  should  be  considered;  but  merely  as 
aids  to  ascertaining  the  present  value.  If  the  present 
value  of  a  property  is  less  than  its  cost,  the  owner  must 
lose  by  its  depreciation ;  if  more,  he  gains  by  its  appre- 
ciation. "We  concur  with  the  court  below,"  said  the 
Supreme  Court  of  the  United  States  in  the  Consolidated 
Gas  case  in  1909,  "in  holding  that  the  value  of  the 
property  is  to  be  determined  as  of  the  time  when  the 
inquiry  is  made  regarding  the  rates.  If  the  property 
which  legally  enters  into  the  consideration  of  the  ques- 
tion of  rates  has  increased  in  value  since  it  was  acquired, 
the  company  is  entitled  to  the  benefit  of  such  increases. ' ' 
And  in  the  Minnesota  rate  case,  decided  in  1913,  it  said, 
;<The  property  is  held  in  private  ownership,  and  it  is 
that  property,  and  not  the  original  cost  of  it,  of  which 
the  owner  may  not  be  deprived  without  due  process  of 
law." 

However,  there  is  one  important  difference  between 
making  a  valuation  of  property  preliminary  to  dispos- 
sessing its  owner  and  giving  him  its  equivalent  in  cash, 
and  making  a  valuation  for  fixing  reasonable  rates.  The 
market  value  of  a  property  depends  on  its  earning  ca- 
pacity; and  when  property  is  taken  under  the  power 
of  eminent  domain  it  is  approached  from  a  commercial 
standpoint.  Therefore,  the  chief  consideration  is  earn- 
ing capacity,  and  ordinarily  the  chief  measure  of  earn- 
ing capacity  is  the  amount  of  profit  actually  earned. 

In  valuation  for  the  regulation  of  rates,  on  the  other 
hand,  the  fundamental  assumption  is  that  the  chief 
measure  of  the  reasonableness  of  the  rates  is  the  ratio 
of  the  net  earnings  to  the  value  of  the  property ;  and  the 
immediate  purpose  of  the  valuation  is  to  ascertain  this 
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ratio.  Obviously,  in  such  valuation  little  or  no  weight 
can  be  given  to  the  net  earnings. 

This  presents  a  great  obstacle  to  the  valuation  of  some 
public  utilities.  For  example,  in  the  case  of  express 
companies — which  under  the  provisions  of  the  Inter- 
state Commerce  Act  are  common  carriers — the  exclusion 
of  the  net  earnings  from  consideration  raises  a  serious 
difficulty  because  the  investment  in  and  value  of  the 
physical  facilities  used  are  so  small  compared  with  the! 
investment  in  and  value  of  the  organization  built  up 
and  maintained  to  handle  the  traffic. 

In  the  case  of  a  railway,  on  the  other  hand,  the  phys- 
ical property  is  a  very  large  part  of  the  whole  prop- 
erty, and  represents  a  very  large  part  of  its  entire 
value.  The  capacity  of  the  physical  property  deter- 
mines how  much  traffic  can  be  handled,  and,  largely, 
therefore,  how  much  gross  income  can  be  earned.  The 
investment  that  has  been  made  in  the  physical  prop- 
erty, the  skill  with  which  it  has  been  developed,  the  con- 
dition that  it  is  in,  largely  determine  whether  the  ex- 
penses of  operation  will  be  relatively  high  or  low,  and, 
therefore,  whether  the  net  earnings  will  be  relatively 
low  or  high.  In  the  ascertainment  of  the  present  value 
of  its  property  a  public  utility  is  entitled  to  have  con- 
sidered, not  only  its  physical  capacity  and  present 
condition,  but  also,  of  course,  the  value  of  the  real  es- 
tate owned  by  it  and  constituting  part  of  its  physical 
property.  On  the  whole,  the  best  measure  of  the  various 
elements  of  value  just  mentioned  is  the  probable  cost 
of  reproducing  the  physical  property.  Therefore,  the 
cost  of  physical  reproduction  has  been  accepted  by  en- 
gineers, economists  and  courts  as  ordinarily  the  prin- 
cipal factor  in  valuation  for  the  regulation  of  rates. 
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But  when  the  cost  of  reproduction  has  been  thus  ac- 
cepted the  way  in  which  a  valuation  should  be  made  has 
not  been  settled.  It  is  generally  agreed  that  in  esti- 
mating the  cost  of  reproduction  of  roadway,  structures 
and  equipment  the  prevailing  unit  prices  of  materials 
and  supplies,  and  the  prevailing  wages  of  labor,  should 
be  used;  the  thing  to  be  ascertained  is  what  grading 
would  cost  per  yard  now,  not  what  the  grading  done  in 
the  past  actually  did  cost;  it  is  what  would  have  to  be 
paid  for  freight  cars  now,  not  what  actually  was  paid 
for  those  that  are  in  service. 

There  is,  however,  hardly  an  element  of  the  physi- 
cal property  which  at  any  given  time  is  not  worth 
either  less  or  more  than  it  would  cost  to  replace  it. 
Rails,  ties,  cars,  locomotives,  and  so  on,  begin  to  wear 
out  or  to  drift  toward  obsolescence  as  soon  as  they  go 
into  service.  Therefore,  it  is  generally  conceded,  and 
the  Supreme  Court  of  the  United  States  seems  to  have 
held,  that  some  deduction  must  be  made  from  the  cost 
of  replacement,  new,  of  all  such  parts  of  the  physical 
property  in  arriving  at  its  present  value. 

On  the  other  hand,  there  are  some  parts  which  in- 
crease in  value.  For  example,  for  periods  of  five  to 
ten  years  after  the  construction  of  a  railway  its  road- 
bed becomes  more  solidified  and  better  adapted  to  its 
function  if  the  property  is  at  all  well  maintained.  It 
has  been  contended  that  no  allowance  should  be  made 
for  this  solidification  and  adaptation,  because  it  is 
largely  due  to  the  work  of  the  operating  department, 
and  the  expense  incurred  is  charged  to  operating  ex- 
penses. But  this  contention  is  made  upon  the  theory 
that  valuation  should  be  based  on  actual  cost;  where- 
as, as  has  been  seen,  it  must  be  based  on  present  value. 
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It  apparently  follows  that  an  allowance  should  be  made 
for  solidification  and  adaptation,  although  this  is  unset- 
tled. It  also  follows  that  value  created  from  earnings 
must  be  included. 

As  to  the  so-called  " unearned  increment,"  the  Su- 
preme Court  of  the  United  States  has  expressly  indi- 
cated that  it  must  be  given  weight.  When  a  railway 
acquires  land  for  right-of-way  or  terminals,  whether  it 
gets  it  by  voluntary  sale  or  condemnation,  it  ordinarily 
must  pay  from  one  and  one-half  to  several  times  as  much 
as  would  have  to  be  paid  if  the  land  were  acquired  for 
almost  any  other  purpose.  This  is  because  the  sever- 
ance of  the  land  acquired  and  the  construction  of  the 
road  cause  damage  to  adjacent  property,  and  because 
land  so  situated  that  a  railway  must  buy  it  to  carry 
out  plans  for  construction  or  improvements  attains  a 
monopoly  value.  Following  the  reproduction  theory  to 
its  apparently  logical  conclusion,  many  economists,  en- 
gineers, railway  commissions  and  courts  have  held  that 
railway  land  should  be  included  in  a  physical  valuation 
at  what  it  would  probably  cost  the  railway  to  acquire 
it  now. 

In  the  Minnesota  rate  case,  decided  in  June,  1913,  the 
Supreme  Court  of  the  United  States  seemed  to  lean  to 
the  view  that  railway  land  should  neither  be  inventoried 
at  what  it  cost  originally,  nor  at  what  it  would  cost  the 
railway  to  acquire  it  now,  but  at  its  present  market 
value  for  ordinary  purposes.  The  counsel  for  the  rail- 
ways do  not,  however,  agree  that  this  is  what  the  court 
meant,  and  contend  that  all  land  should  be  appraised 
at  what  it  would  cost  the  railways  to  acquire  it  now. 

While  it  is  established  that  the  cost  of  physical  repro- 
duction is  the  most  important  element  in  the  valuation 
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of  public  utilities,  it  has  been  contended,  and  the  fed- 
eral courts  have  held,  that  there  are  other  important 
elements  which  should  be  given  weight.  This  view 
seems  logical  and  sound  in  principle.  The  immedi- 
ate purpose  of  valuation  is  to  ascertain  the  entire  pres- 
ent value  of  the  property.  The  net  earnings  cannot  be 
considered  because  they  result  from  the  application  of 
certain  rates,  and  the  ultimate  purpose  is  to  ascertain 
whether  these  or  some  other  rates  would  be  reasonable. 
But,  after  all,  the  true  value  of  most  property  does  de- 
pend on  its  earning  capacity,  and,  therefore,  while  net 
earnings  cannot  be  accepted  as  a  basis  for  the  valuation 
of  public  utilities,  there  should  be  considered  all  fac- 
tors, except  the  rates  charged,  which  go  to  make  up 
earning  capacity. 

Now,  while  the  amount  of  business  that  can  be  han- 
dled, and  the  economy  with  which  it  can  be  handled,  de- 
pend on  the  characteristics  of  the  physical  plant,  the 
amount  of  both  gross  and  net  earnings  actually  se- 
cured depend  not  only  on  these  things  and  on  the  rates 
charged,  but  also  on  the  amount  and  nature  of  the 
traffic  actually  secured  and  handled;  and  the  amount 
and  nature  of  the  traffic  and  the  economy  with  which 
it  is  dealt  with,  depend  on  the  skill  with  which  the 
concern  is  organized  and  the  ability  and  energy  with 
which  it  is  managed.  It  follows  that  the  organization 
of  the  company,  and  the  value  and  character  of  its  es- 
tablished business,  are  important  elements  in  the  pres- 
ent value  of  the  property. 

It  is  contended  that  the  courts  have  determined  that 
ordinarily  no  allowance  can  be  made  for  franchises  in 
the  valuation  of  public  utilities.  The  various  elements 
of  value  just  mentioned  are,  however,  sharply  distin- 
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guishable  from  franchise  value.  They,  with  others,  con- 
stitute "going  value";  and  as  "going  value"  is  just  as 
much  a  part  of  the  true,  present  value  of  a  public  util- 
ity as  the  value  of  its  physical  plant,  it  would  seem  that 
some  allowance  should  be  made  for  it.  Certain  of  the 
public  utility  commissions,  notably  the  Railroad  Com- 
mission of  Wisconsin,  do  this;  others  refuse  to  do  so; 
and  decisions  of  the  courts,  including  those  of  the 
United  States  Supreme  Court,  are  conflicting.  It  has 
been  almost  uniformly  held,  however,  that  going  value 
must  be  considered  in  condemnation  cases;  and  it  seems 
probable  that  this  rule  will  finally  prevail  in  rate  cases, 
although  no  allowance  for  it  has  been  made  in  the  ten- 
tative valuations  thus  far  reported  by  the  Interstate 
Commerce  Commission. 

Having  in  mind  the  bases  on  which  the  valuation 
which  the  Interstate  Commerce  Commission  has  begun 
probably  must  be  made,  to  what  results  does  it  seem 
likely  to  lead?  For  many  years  it  has  been  alleged 
that  the  railways  of  the  United  States  are  greatly  over- 
capitalized, and  charge  excessive  rates  in  order  to  earn 
and  pay  a  return  on  their  watered  securities.  This  al- 
legation is  vigorously  controverted. 

Defenders  of  the  railways  concede  that  some  of  them 
have  been  over-capitalized.  But  they  point  out  that 
some  companies  have  retired  parts  of  their  former 
capital,  that  many  have  made  large  investments  from 
earnings,  that  there  has  been  a  large  increment  in  the 
value  of  the  land  owned  by  railways;  and  it  has,  there- 
fore, been  argued  that  the  value  of  the  railways  as  a 
whole  now  equals  or  exceeds  their  total  capitalization. 
As  the  return  paid  on  the  total  capitalization  is,  and  al- 
ways has  been,  relatively  small,  the  conclusion  has  been 
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drawn  that,  on  the  whole,  railway  earnings  and  rates 
are  and  have  been  not  too  high,  but  too  low. 

It  is  chiefly  with  a  view  to  settling  this  disputed 
point,  and  to  adopting  a  policy  of  regulation  harmon- 
izing with  the  facts  found,  that  Congress  has  required 
a  general  valuation  to  be  made.  How  much,  then,  will 
the  valuations  of  individual  properties,  and  the  valua- 
tion as  a  whole,  probably  amount  to  as  compared  with 
the  capitalizations  of  the  individual  properties,  and  the 
capitalization  as  a  whole?  And  what  use  probably  can 
and  will  be  made  of  the  valuations  of  individual  prop- 
erties and  of  the  valuation  as  a  whole!  These  are 
questions  which  no  one  can  answer  with  any  degree  of 
positiveness.  There  are,  however,  some  facts  and  condi- 
tions on  which  a  forecast  can  be  predicated. 

The  railways  formerly  opposed  a  general  valuation. 
But  their  opposition  declined ;  and  the  legislation  finally 
passed  by  Congress  encountered  practically  no  objection 
from  them.  This  change  in  their  attitude  was  due  to 
the  results  of  various  valuations  in  recent  years,  some 
of  them  made  by  the  companies  themselves  to  intro- 
duce as  evidence  in  rate  cases,  others  of  them  made  by 
various  public  utility  commissions  and  other  public 
authorities.  Among  the  states  which  have  made  valu- 
ations of  railways  are  Washington,  South  Dakota,  Mich- 
igan, Minnesota  and  Wisconsin.  In  these  states  the 
valuations  of  some  roads  were  greater,  and  of  some  less, 
than  their  capitalizations.  In  New  Jersey,  likewise, 
the  valuations  of  some  railways  were  greater,  and  of 
some  less,  than  their  capitalizations. 

Some  of  the  "tentative"  valuations  which  the  Inter- 
state Commerce  Commission  has  made  have  been  larger 
and  some  smaller  than  the  capitalizations  of  the  rail- 
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ways  concerned.  The  railways  claim,  however,  that  in 
every  instance  the  Commission  has  omitted  important 
elements  of  value  which  ultimately  must  be  included. 

The  Commission's  investigation,  like  those  already 
made  by  various  states,  is  certain  to  show  that  some 
railways  are  earning  and  paying  large  returns  on  the 
value  of  their  properties,  while  others  operating  in  the 
same  territories  and  charging  the  same  rates  are  earn- 
ing and  paying  very  small  returns.  On  the  theory  un- 
derlying valuation,  the  public  may  reduce  the  rates  of 
any  railway  which  is  earning  more  than  a  fair  return. 
But,  on  the  same  theory,  the  owners  are  entitled  to 
advances  in  the  rates  of  any  railway  which  is  earning 
less  than  a  fair  return,  if  it  is  being  managed  honestly 
and  with  reasonable  prudence.  It  is  axiomatic,  however, 
that  the  rates  of  railways  operating  in  the  same  terri- 
tory must  be  the  same.  Otherwise,  all  the  competitive 
traffic  will  go  to  the  one  whose  rates  are  the  lowest. 
Therefore,  if  the  rates  of  the  railways  earning  more  than 
a  fair  return  were  reduced  the  rates  of  those  earning 
only  a  fair  return  or  less  would  also  be  forced  down, 
making  their  returns  much  less  than  would  be  fair. 

As  a  matter  of  fact,  if  rates  were  so  regulated  as  to 
restrict  the  strongest  roads  in  each  territory  to  net 
earnings  of  6  or  7  per  cent  the  weaker  roads  would 
all  be  bankrupted.  This  would  be  neither  just  to  rail- 
way owners  nor  expedient  for  the  public.  On  the  other 
hand,  if  the  rates  were  so  fixed  as  to  enable  the  weaker 
lines  to  earn  fair  returns,  they  would  be  made  so  high 
as  to  enable  the  strong  lines  to  earn  very  large  returns. 

These  conditions  present  a  perplexing  situation.  The 
Interstate  Commerce  Commission  has  said  that  the  con- 
ditions as  a  whole  should  be  considered,  and  the  rates 
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regulated  with  reference  alike  to  the  needs  of  the  weaker 
lines  of  a  group  and  the  prosperity  of  the  stronger.  If 
it  adheres  to  this  view  doubtless  it  will  prevail.  The 
Commission  possesses  legislative  discretion,  and,  there- 
fore, while  it  probably  has  power  to  reduce  rates  until 
they  verge  on  confiscation,  it  is  not  legally  bound  to 
make  them  any  lower  than  it  deems  consistent  with  jus- 
tice and  public  expediency. 

Assuming  that  the  situation  will  be  dealt  with  as  an 
entirety,  and  not  with  reference  to  the  position  of  in- 
dividual railways,  what  is  likely  to  be  the  general  ef- 
fect of  the  valuation  on  rates?  The  aggregate  net  capi- 
talization of  the  railways  in  Washington,  South  Dakota, 
Michigan,  Minnesota  and  Wisconsin — net  capitalization 
being  arrived  at  by  eliminating  the  duplication  in  the 
gross  capitalization  caused  by  intercorporate  ownership 
of  securities — amounted  to  $1,210,999,000,  and  the  esti- 
mates of  the  cost  of  reproduction,  new,  of  the  physical 
properties  aggregated  $1,211,806,500,  while  the  estimates 
of  present  value — arrived  at  by  making  deductions  for 
depreciation — amounted  to  $1,035,089,184.  The  total 
gross  capitalization  of  the  seven  principal  railways  in 
New  Jersey  was  found  to  be  $357,346,000  and  their  to- 
tal valuation,  $361,157,000. 

The  largest  masses  of  value  in  railway  properties  are 
concentrated  in  the  terminals  in  large  cities,  such  as 
New  York,  Chicago,  Philadelphia,  Pittsburgh  and  St. 
Louis ;  and  most  of  the  state  valuations  referred  to  have 
been  made  in  states  where  there  are  no  very  large  ter- 
minals. In  most  of  these  valuations  no  allowances  have 
been  made  for  going  value.  Yet  the  state  valuations 
usually  have  approximated  the  net  capitalization  as- 
signable to  the  railway  mileage  evaluated. 


VALUATION  127 

Let  us  approach  the  matter  from  another  angle.  The 
railway  companies  reported  to  the  Interstate  Commerce 
Commission  that  on  June  30,  1915,  their  investment  in 
road  and  equipment  aggregated  $17,247,000,000.  Their 
net  capitalization,  at  the  same  time,  as  computed  by  the 
Commission,  was  only  $16,307,000,000. 

On  the  whole,  the  available  evidence  points  to  the  con- 
clusion that  the  aggregate  valuation  of  the  railways 
will  equal  or  exceed  their  aggregate  net  capitalization. 
If  this  should  be  the  case,  what  would  it  indicate  as  to 
whether  the  earnings  and  rates  as  a  whole  are  reason- 
able or  unreasonable? 

The  net  operating  income  of  the  railways  on  their 
investment  in  road  and  equipment  in  the  five  years 
1906-1910,  inclusive,  averaged  5.41  per  cent,  and  in  the 
five  years  1911-1915,  inclusive,  it  averaged  4.56  per  cent. 
In  the  fiscal  year  1916,  when  both  total  and  net  earn- 
ings were  the  largest  ever  known,  the  return  earned 
was  estimated  by  the  Commission  at  6%  per  cent.  On 
this  showing  it  could  not  be  held  that  the  net  earnings 
or  the  rates  generally  were  excessive.  An  opposite  con- 
clusion would  be  indicated. 

It  is  commonly  assumed  that  once  a  valuation  has 
been  made  it  can  be  kept  up  to  date  and  available  for 
rate  cases  merely  by  adding  to  it  from  time  to  time  the 
additional  investments  made  in  the  properties.  It  is 
questionable  if  this  is  correct.  After  a  valuation  has 
been  made  there  may  be  not  only  additional  investment, 
but  also  changes  in  the  unit  costs  of  labor,  and  of  ma- 
terials and  supplies,  in  the  value  of  land  and  in  the 
"going  value"  of  the  property,  all  of  which  will  affect 
its  "fair  present  value.'1  Therefore,  the  increase  in 
value  might  be  much  more  or  much  less  than  the  addi- 
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tional  investment.  It  would  seem,  therefore,  that  if 
valuation  is  to  be  used  for  the  regulation  of  rates,  there 
must  be  complete  revaluations  from  time  to  time. 

Some  persons  regard  with  alarm  the  proposition  that 
not  only  additional  investment,  but  changes  in  value 
due  to  other  causes,  must  be  considered.  They  fear  the 
increment  in  land  will  cause  railway  valuations  to 
mount  higher  and  higher,  thereby  causing  rates  to  be 
steadily  advanced.  Probably  these  apprehensions  are 
not  well  founded.  Increases  in  the  value  of  land  are 
not  fortuitous;  and  if  the  value  of  that  owned  by  rail- 
ways continues  to  advance  this  will  be  due  to  the  growth 
of  population  and  industry.  If  population  and  indus- 
try grow,  their  growth  will  cause  an  increase  in  the  vol- 
ume of  railway  traffic.  Each  increase  in  the  volume  of 
traffic,  other  things  remaining  equal,  reduces  the  oper- 
ating expenses  and  fixed  charges  for  handling  each  unit 
of  traffic. 

In  the  case  in  question,  all  other  things  would  not 
remain  equal.  The  increment  in  the  value  of  land 
would  increase  the  amount  of  return  that  would  have 
to  be  paid  to  railway  owners.  But  the  effect  of  this 
on  the  unit  cost  of  handling  the  traffic  would  be  very 
much  less  than  the  effect  of  the  increase  in  the  volume 
of  the  traffic.  From  70  to  76  cents  of  every  dollar 
earned  by  the  railways  annually  is  paid  out  in  operat- 
ing expenses  and  taxes,  and  only  the  remaining  24  to 
30  cents  is  retained  to  be  used  in  paying  interest  and 
dividends  and  making  improvements.  Now  while  the 
increase  in  the  volume  of  traffic  would  tend  to  reduce 
the  operating  expenses,  taxes,  and  fixed  charges  per  unit 
of  traffic,  the  increment  in  the  value  of  land  would 
tend  to  increase  only  the  relatively  small  part  of  the 
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outgo  per  unit  represented  by  interest  and  dividends. 

Consequently,  if  the  wages  and  the  prices  of  mate- 
rials and  equipment  entering  into  operating  expenses 
did  not  increase  while  the  volume  of  traffic  was  increas- 
ing, the  value  of  the  property  and  the  return  paid  on 
it  might  increase,  while  passenger  and  freight  rates 
were  actually  reduced. 

The  operating  expenses  of  the  railways  of  the  United 
States  are  so  very  much  larger  than  their  net  earnings 
or  the  return  paid  by  them  on  capital  that  anything 
that  affects  expenses  produces  a  very  much  greater  ef- 
fect on  rates  than  anything  that  affects  to  a  similar  de- 
gree net  earnings  and  return  on  investment.  The  need 
within  recent  years  for  advances  in  rates  has  been  cre- 
ated by  increases  in  unit  costs  due  to  advances  in  taxes, 
wages  and  other  operating  expenses. 

While  the  main  purpose  of  the  valuation  being  made 
is  to  establish  a  basis  for  the  regulation  of  railway 
rates,  an  important  auxiliary  purpose  is  to  establish  a 
basis  for  the  regulation  of  securities.  There  have  been 
various  forms  of  regulation  of  securities  ever  since  the 
railway  was  invented.  Sometimes  the  law  has  forbidden 
the  issuance  of  stock  or  bonds  except  for  cash,  property 
or  valuable  services.  Sometimes  it  has  provided  that 
the  amount  of  bonds  should  not  be  more  than  one-half 
or  one-third  as  great  as  the  amount  of  stock.  Sometimes 
it  has  provided  that  bonds,  or  even  stock  should  not  be 
sold  for  less  than  their  par  value.  Sometimes  it  has 
prohibited  securities  from  being  sold  for  less  than  their 
market  value.  Sometimes  it  has  specified  that  securities 
should  be  issued  only  for  the  acquisition  of  property, 
the  construction  of  new  or  the  improvement  of  old  lines, 
or  the  refunding  of  outstanding  obligations.  In  several 
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states  the  railways  and  other  public  utilities  are  re- 
quired to  get  the  permission  of  public  utility  commis- 
sions before  issuing  any  securities. 

The  plain  intent  of  practically  all  legislation  on  the 
subject  has  been  to  prevent  securities  from  being  issued 
without  consideration,  or  to  prevent  the  capitalization 
accumulated  from  exceeding  the  actual  investment 
made.  There  apparently  is  no  question  as  to  the  valid- 
ity of  state  legislation  intended  to  make  the  securities 
issued  correspond  to  actual  investment;  and  Congress 
could  constitutionally  legislate  regarding  the  utterance 
of  securities  and  delegate  to  the  Interstate  Commerce 
Commission  authority  to  regulate  it. 

In  no  case,  however,  does  there  appear  to  have  been 
legislation  to  make  the  securities  issued  correspond  to 
the  valuation  of  the  property.  If  Congress  and  the 
Commission  should  attempt  to  do  this,  their  action 
would  be  unique,  and  great  legal  and  practical  difficul- 
ties would  be  encountered.  No  doubt  the  valuation  will 
disclose  that  the  capitalizations  of  some  roads  just  about 
equal  their  present  value;  that  the  capitalizations  of 
others  are  less;  and  that  the  capitalizations  of  others 
are  greater.  The  values  of  all  roads  will  be  increased 
in  future  by  natural  increment  and  by  investments  of 
both  new  capital  and  earnings.  Are  those  roads  whose 
valuations  are  found  to  be  about  equal  to  their  capi- 
talizations to  be  allowed  in  future  to  capitalize  the  value 
added  by  all  these  causes?  Are  those  whose  valuations 
at  present  exceed  their  capitalizations  to  be  allowed  to 
issue  stock  dividends  large  enough  to  make  the  capi- 
talizations and  valuations  equal  ?  Finally,  if  the  securi- 
ties of  the  roads  whose  capitalizations  exceed  their  val- 
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uations  were  all  issued  legally,  can  they  be  compelled 
to  recall  them? 

It  may  be  suggested  that  they  should  at  least  be  for- 
bidden to  issue  more  securities  until  their  valuations 
and  capitalizations  correspond.  But  if  this  were  done 
the  value  of  their  properties  could  be  increased  subse- 
quently only  by  the  investment  of  earnings  and  by  nat- 
ural increment.  If  the  net  earnings  of  a  road  thus  sit- 
uated were  restricted  to  a  fair  return  on  its  valuation 
and  it  chose  to  pay  them  all  out  to  its  security  holders, 
it  could  hardly  be  prevented  from  doing  so.  In  that 
case  no  expenditures  whatever  for  improvements  would 
be  made.  Natural  increment  might  ultimately  bring  its 
valuation  up  to  its  capitalization ;  but  meantime  the 
public  would  suffer  from  the  backward  development  of 
the  road  and  its  deficient  service. 

These  and  other  considerations  indicate  that  valua- 
tion can  hardly  serve  as  a  satisfactory  basis  for  the 
regulation  of  securities. 

The  foregoing  discussion  might  give  the  impression 
that  the  valuation  of  railways  probably  will  have  no  re- 
sults of  importance.  Such  an  impression  would  be  erro- 
neous. The  valuation  is  sure  to  have  some  results  of 
importance.  It  may  have  results  of  very  great  impor- 
tance. If  it  should  not  differ  widely  from  the  total  in- 
vestment in  road  and  equipment  or  from  the  net  capi- 
talization of  the  railways,  it  might  satisfy  the  public 
that,  on  the  whole,  the  railways  have  not  been  over- 
capitalized, as  has  been  represented,  and  might  cause 
the  public  to  adopt  and  the  railways  to  accept  a  firm, 
but  consistent  and  liberal,  policy  of  regulation.  These 
would  be  results  of  very  great  importance. 

The  expectations  expressed  in  this  chapter  as  to  what 
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the  total  valuation  will  amount  to  may,  however,  prove 
illusory.  It  is  conceivable  that  it  may  be  much  less 
than  the  total  outstanding  capitalization  of  the  railways, 
and  may,  therefore,  lead  to  sweeping  reductions  of  rates. 
This  would  throw  many  railways  into  insolvency  and 
seriously  impair  the  financial  strength  of  others.  The 
result  would  be  that  needed  improvements  in  existing 
lines  and  needed  construction  of  new  lines  would,  if 
the  policy  of  private  ownership  were  continued,  be 
hindered,  because  capital  for  them  could  not  be  ob- 
tained. The  public  might  then  decide  that  it  would  be 
best  to  take  the  railways  over  at  their  valuation  and 
operate  them  as  a  government  function. 

It  is  conceivable,  on  the  other  hand,  that  the  valua- 
tion may  very  much  exceed  the  total  outstanding  capi- 
talization. This  would  show  that  the  present  net  earn- 
ings and  rates  of  the  railways  are  lower  than  they  are 
legally  entitled  to  receive,  and  would  apparently  jus- 
tify substantial  advances  in  their  rates.  This  would  be 
a  result  the  very  opposite  of  that  anticipated  and  hoped 
for  by  most  of  those  who  have  advocated  valuation  and 
by  a  large  part  of  the  public,  and  they  probably  would 
be  disappointed  and  indignant. 

If  the  valuation  should  greatly  exceed  the  net  capi- 
talization this  would  be  due  largely  to  the  "  unearned 
increment "  in  the  railways'  land.  Those  who  were  dis- 
appointed with  the  results  might  say  that  if  under  pri- 
vate ownership  the  value  of  the  properties  was  going 
to  continue  to  increase  in  excess  of  the  investment 
made  in  them,  and  this  increased  value  was  going  to 
be  made  a  basis  for  advances  in  rates,  it  would  be  best 
for  the  public  to  acquire  the  railways  and  secure  for  it- 
self the  benefit  of  the  increases  in  their  value. 
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Such  developments  would  be  very  far  from  showing 
that  the  results  of  the  valuation  were  unjust  or  that 
government  ownership  was  desirable.  But  such  an  ar- 
gument as  that  just  outlined  might,  nevertheless,  fall 
on  many  hospitable  ears.  And  the  owners  and  mana- 
gers of  the  railways  might  not,  in  such  circumstances, 
vigorously  oppose  government  purchase,  for  in  case  of 
purchase  the  owners  doubtless  would  be  paid  the  high 
valuation  that  had  been  put  on  their  properties. 

The  valuation  being  made  is,  therefore,  fraught  with 
great  possibilities.  Whatever  its  aggregate  amount  may 
be,  compared  with  the  aggregate  capitalization  of  the 
railways,  it  seems  likely  to  have  important  results.  And 
these  are  quite  as  likely  to  be  results  that  are  unex- 
pected as  to  be  results  that  have  been  generally  antici- 
pated. 


CHAPTER  VIII 
BEGULATION    OF    SECURITIES 

The  management  of  the  railways  of  the  United  States, 
which  in  the  main  has  been  highly  efficient,  has  suffered 
much  discredit  chiefly  because  of  two  abuses.  One  of 
these  has  been  the  practice  of  unfair  discrimination  in 
the  making  of  rates;  the  other,  the  issuance  by  some 
companies  of  securities  in  excess  of  their  business  re- 
quirements, or  for  illegitimate  purposes. 

The  practice  of  unfair  discrimination  by  the  railways 
formerly  was  all  but  universal.  It  has  been  greatly 
reduced  since  1906.  This  has  been  due  mainly  to  effec- 
tive regulation;  but,  as  we  have  seen,  while  regulation 
has  reduced  the  practice  of  unfair  discrimination  by  the 
railways  themselves,  it  has  produced,  as  a  result  of  the 
inconsistencies  and  conflicts  between  state  and  federal 
regulation,  a  large  crop  of  new  discriminations  in  rates 
which  are  as  unfair  and  almost  as  harmful  as  those 
for  which  the  railways  formerly  were  condemned. 

As  to  financial  mismanagement  of  railways,  it  never 
was  universal  in  this  country  like  unfair  discrimina- 
tions in  rates.  In  fact  there  are  many  railway  compa- 
nies the  financial  affairs  of  which  have  been  managed 
with  great  honesty  and  conservatism  throughout  their 
history.  When  people  assert  that  the  railways  of  the 
United  States  as  a  whole  have  been  mismanaged  finan- 
cially and  are  grossly  over-capitalized,  they  always  cite 

134 


REGULATION  OF  SECURITIES  135 

as  evidence  the  examples  afforded  by  a  few  roads,  such 
as  the  Erie,  the  Chicago  and  Alton,  the  Rock  Island,  the 
St.  Louis  and  San  Francisco  and  the  New  Haven.  But 
roads  with  episodes  in  their  histories  such  as  these  have 
are  but  a  small  minority.  The  Lackawanna,  the  Bur- 
lington, the  Chicago  and  Northwestern,  the  Pennsylva- 
nia, the  Santa  Fe,  the  Delaware  and  Hudson,  the  Illi- 
nois Central  and  others  which  could  be  mentioned  have 
records  for  conservatism  in  financial  management  which 
are  more  than  an  offset  to  the  records  for  recklessness 
in  financing  of  certain  other  roads.  The  average  capi- 
talization per  mile  of  the  railways  of  the  United  States 
is  smaller  than  that  of  any  other  important  system  of 
railways  in  the  world.  This  could  not  be  if  their  man- 
agements generally  had  been  guilty  of  the  recklessness 
and  dishonesty  which  often  is  alleged  against  them. 

Nevertheless,  there  have  been  enough  cases  of  stock- 
watering  and  even  looting  to  show  the  need  for  govern- 
ment regulation  of  the  issuance  of  securities. 

First,  such  regulation  is  needed  to  protect  investors. 
Almost  every  case  of  unwarranted  over-capitalization 
has  caused  heavy  losses  to  many  of  those  who  already 
owned  the  securities  of  the  over-capitalized  roads,  to 
those  who  subsequently  bought  them,  or  to  both.  In  the 
New  Haven  case,  for  example,  the  losses  were  suffered 
chiefly  by  those  who  long  had  owned  its  stock.  In  the 
Alton  case  they  were  suffered  chiefly  by  those  who 
bought  its  bonds  and  stocks  after  its  recapitalization. 

Second,  government  regulation  of  securities  is  needed 
to  protect  the  traveling  and  shipping  public.  The  real 
reason  for  this  is  very  generally  misunderstood.  It  is 
often  assumed  that  when  a  railway  is  over-capitalized  it 
will  raise  its  rates  to  earn  a  return  on  its  excessive  capi- 
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talization  and  that  regulation  of  securities  is  needed  to 
help  keep  rates  down.  But  it  is  very  douhtful  if  the 
capitalization  of  an  individual  railway  ever  had  any 
effect  on  its  rates.  Under  free  competition  the  railway 
with  a  large  capitalization  had  to  make  the  same  rates 
as  parallel  roads  with  smaller  capitalizations,  for  if  it 
had  raised  its  rates  it  would  have  driven  its  traffic  to 
its  competitors.  Under  regulation  the  public  authori- 
ties take  the  investment  and  the  value  of  railways  as  a 
basis  for  fixing  rates,  ignoring  their  capitalization. 

It  is  not  on  the  rates  but  on  the  service  of  a  railway 
that  over-capitalization  has  a  bad  effect.  The  manage- 
ment of  an  over-capitalized  railway  is  under  a  constant 
temptation  to  economize  unduly  in  making  expenditures 
for  maintenance  of  way  and  equipment,  especially  the 
former,  in  order  that  it  may  use  a  larger  part  of  earn- 
ings to  pay  interest  and  dividends.  Inadequate  expen- 
ditures for  maintenance  mean  deterioration  of  the  prop- 
erty; that,  in  turn,  means  deterioration  of  the  service; 
and  poor  and  inadequate  service  is  even  worse  for  the 
public  than  high  rates. 

The  argument  for  government  regulation  of  railway 
securities  in  the  interest  of  both  the  investor  and  the 
public  is  so  conclusive  that  it  has  been  widely  adopted 
in  the  United  States  within  recent  years.  But  mistakes 
have  been  made  in  the  regulation  of  financial  manage- 
ment similar  to  those  made  in  the  regulation  of  rates. 
Authority  to  regulate  security  issues  has  not  been  given 
to  the  Interstate  Commerce  Commission,  or  any  other 
federal  tribunal.  On  the  other  hand,  about  twenty 
states  have  conferred  such  authority  on  their  railroad 
and  public  utility  commissions.  In  consequence,  as 
regulation  of  rates  has  created  almost  as  many  unfair 
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discriminations  as  it  has  abolished,  so  state  regulation 
of  the  issuance  of  securities  bids  fair,  if  allowed  to  con- 
tinue, to  do  more  harm  than  was  ever  done  by  the  un- 
regulated issuance  of  securities.  If  the  abuses  arising 
under  unregulated  management  are  merely  to  give  way, 
under  the  system  of  regulation,  to  abuses  on  the  part  of 
regulation  itself,  we  shall  gain  little  or  nothing  by  the 
change  from  the  one  to  the  other. 

The  methods  being  used  and  the  conditions  being 
created  by  the  states  by  their  regulation  of  railway 
securities  were  clearly  and  forcibly  stated  by  Judge 
Robert  S.  Lovett,  chairman  of  the  Union  Pacific  System, 
in  his  testimony  before  the  Newlands  Committee  on 
March  19,  1917. 

Judge  Lovett  said: 

The  country  is  only  beginning  to  feel  the  effect  of  the  mul- 
tiplicity of  regulations  by  the  several  states  with  respect  to 
the  issue  of  railroad  securities.  State  railroad  commissions 
with  power  to  regulate  the  issue  of  securities  and  control  the 
financing  of  railroad  companies  became  numerous  only  within 
recent  years.  Ten  years  ago  only  two  commissions  had  that 
power.  Nineteen  states  now  have  it.  The  great  trunk  lines  in 
the  East  today  must  get  the  consent  of  not  less  than  six  rail- 
road commissions  before  they  can  issue  any  stock  or  sell  any 
bonds  to  raise  money,  and  such  consent  is  given  in  most,  if  not 
all  of  them,  only  after  application,  notice,  hearing  and  de- 
liberation by  the  commission  that  sometimes  makes  ordinary 
court  procedure  seem  like  speeding. 

Railroads  must  apply  to  the  different  commissions  by  formal 
petition,  produce  witnesses,  have  a  hearing  and  satisfy  the 
varying  views  of  the  many  commissioners,  influenced  perhaps 
in  many  cases  by  purely  local  rather  than  national  considera- 
tions, before  they  can  issue  stock  or  borrow  money.  Aside  from 
the  inevitable  delay  incident  to  such  a  number  of  different  pro- 
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ceedings,  the  whole  plan  can  be  defeated  by  any  one  state 
commission  refusing  to  give  its  consent.  It  is  not  surprising 
that  the  sudden  shackling  in  this  manner  of  these  great  trunk 
lines  whose  securities  are  in  the  hands  of  almost  every 
investor,  great  and  small,  should  have  made  a  profound  im- 
pression upon  the  railroad  investing  world.  The  increasing 
activity  of  these  commissions  as  they  feel  more  and  more 
their  power,  and  the  conferring  of  power  upon  commissions 
in  other  states,  will  add  to  the  difficulties  unless  Congress  exer- 
cises its  right  exclusively  to  regulate  the  capitalization  and 
financial  operations  of  these  interstate  railroads. 

Judge  Lovett  stated  that  the  Union  Pacific  recently 
had  to  pay  a  fee  of  $10,962  to  the  state  of  Missouri  for 
the  privilege  of  issuing  some  bonds,  although  it  has  only 
a  few  hundred  feet  of  track  and  a  total  investment  of 
but  $125,000  in  that  state. 

Referring  to  regulation  of  securities  under  the  ' '  stock 
and  bond  law"  of  Texas,  he  said  that  it  prevents  the 
railways  from  borrowing  capital  on  their  Texas  lines 
with  which  to  make  improvements,  and  thereby  prevents 
the  improvements  themselves.  E.  H.  Harriman  once 
planned  to  construct  a  new  line  from  Kansas  City  into 
Texas  and  to  rebuild  the  Houston  and  Texas  Central, 
in  order  to  establish  a  line  from  Kansas  City  to  the 
Gulf,  but  had  to  abandon  the  project  because  it  was 
impossible  to  issue  bonds  against  the  Texas  road  for  its 
improvement. 

No  foreign  corporation  [Judge  Lovett  continued]  can  build 
a  railroad  in  Texas.  You  have  got  to  get  a  state  charter,  and 
you  have  got  to  raise  your  money  under  the  restrictions  that 
the  Texas  Commission  imposes,  which  thus  far  have  been 
sufficient  to  bankrupt  every  railroad  company  that  undertook 
to  build  a  railroad  in  Texas  unless  it  was  backed  by  one  of 
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the  large  systems.  No  railroad  company  can  get  to  the  Gulf 
of  Mexico ;  no  interstate  railroad  can  reach  the  Gulf  of  Mexico, 
between  the  Mexican  boundary  and  the  mouth  of  the  Missis- 
sippi River,  because  the  only  practicable  access  to  the  Gulf 
of  Mexico  west  of  the  mouth  of  the  Mississippi  River  is  con- 
trolled by  the  State  of  Texas. 

And  Texas  is  not  the  only  state  that  exercises  this  right 
which  it  possesses.  Take  the  State  of  California.  I  will  not 
say  that  no  road  can  be  built  without  the  consent  of  the  com- 
mission, but  certainly  it  cannot  be  built  without  the  consent 
of  the  State  of  California.  Access  to  the  Pacific  Ocean,  from 
the  Mexico  boundary  to  the  mouth  of  the  Columbia  River,  is 
controlled  by  California  and  the  California  Commission,  and 
access  to  the  Gulf  of  Mexico,  from  the  Mexican  boundary  to 
the  mouth  of  the  Mississippi,  is  controlled  by  the  Texas  Com- 
mission. No  railroad  can  reach  these  ocean  outlets  in  that 
vast  stretch  without  leave  of  those  two  states.  They  control 
the  hinterland  of  that  vast  territory. 

The  right  to  extend  an  existing  system  of  railroad  by  build- 
ing a  new  line  or  buying  or  leasing  an  existing  line  comes 
only  from  the  states.  Congress  makes  no  provision  therefor, 
although  the  object  may  be  exclusively  the  extension  and  pro- 
motion of  interstate  and  foreign  commerce.  Each  of  the  large 
railroad  systems  derives  its  existence  from  some  state  and  that 
state  can  paralyze  the  development  of  a  system  in  other  states 
by  imposing  restrictions  upon  the  capitalization  or  other- 
wise. .  .  . 

Over  87  per  cent  of  the  freight  revenue  of  the  Union  Pacific 
System  for  1916  was  derived  from  interstate  and  foreign 
traffic  and  68  per  cent  of  its  passenger  traffic  was  interstate. 
Yet  any  one  of  the  states  through  which  its  lines  run  could 
block  the  financial  plans  for  a  considerable  part  of  the  sys- 
tem, if  not  for  the  whole,  if  it  so  willed. 

Now,  if  Congress  is  going  to  perform  its  duties,  under  its 
obligation  to  regulate  interstate  commerce,  is  it  right  to  leave 
it  so  that  either  one  of  these  states — one  that  contributes  one- 
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tenth  of  one  per  cent — can  say  whether  or  not  an  issue  of  a 
hundred  million  dollars  of  bonds  or  a  hundred  million  dollars 
of  stock,  or  some  other  amount,  for  the  development  of  this 
important  interstate  highway,  shall  be  made  or  not?  They 
have  that  right  today. 

Illustrations  of  the  baneful  results  of  leaving  the 
regulation  of  the  issuance  of  securities  in  the  hands  of 
the  states  could  be  greatly  multiplied.  As  has  been 
shown  in  an  earlier  chapter,  the  New  York,  New  Haven 
and  Hartford  Railroad  had  charters  from  two  states, 
Massachusetts  and  Connecticut.  The  laws  of  Massa- 
chusetts specified  the  conditions  on  which  securities 
could  be  issued,  and  placed  their  issuance  under  the 
supervision  of  the  State  Railroad  Commission.  Under 
the  laws  of  Connecticut  railways  could  issue  securities 
almost  as  they  pleased.  In  consequence,  the  New  Haven, 
under  the  regime  of  Charles  S.  Mellen,  conducted  its  se- 
curity-issuing operations  under  the  laws  of  Connecticut 
and  disregarded  the  laws  of  Massachusetts.  Under  a 
federal  law  with  suitable  provisions,  it  would  not  be 
possible  for  a  railway  thus  to  evade  proper  public  con- 
trol of  its  financial  operations. 

There  has  been  much  condemnation  of  the  pyramid- 
ing of  the  capitalization  of  the  Rock  Island  Lines.  In 
this  case,  there  was  superimposed  upon  the  underlying 
Illinois  company  a  holding  company  of  Iowa  creation, 
and  on  top  of  this  a  New  Jersey  holding  company. 
Thus,  not  only  were  the  capitalization  inflated  and  the 
fixed  charges  made  excessive,  but  it  was  rendered  possi- 
ble to  keep  control  through  ownership  of  but  a  small 
part  of  the  outstanding  capitalization.  Obviously,  the 
responsibility  for  this  financial  legerdemain  rested  not 
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only  on  those  who  took  advantage  of  the  laws  of  Iowa 
and  New  Jersey,  but  on  the  legislators  who  passed  and 
the  public  that  countenanced  these  laws. 

While  some  states  have  been  too  lax  in  dealing  with 
the  issuance  of  railway  securities,  others  have  been  too 
rigid.  The  Massachusetts  law  formerly  prohibited  new 
securities  from  being  issued  except  at  a  price  fixed  by 
the  State  Railroad  Commission.  The  Commission  re- 
peatedly fixed  the  prices  so  high  that  the  railways  had 
securities  left  on  their  hands  which  they  needed  to  sell 
in  order  to  raise  money  with  which  to  make  improve- 
ments not  only  in  Massachusetts  but  in  other  states.  As 
shown  by  the  quotations  given  above  from  Judge  Lov- 
ett's  testimony,  the  Texas  "stock  and  bond"  law,  as  ad- 
ministered by  the  State  Railroad  Commission,  has  ren- 
dered it  impossible  for  most  railways  to  raise  new  capi- 
tal on  the  security  of  their  lines  in  Texas  with  which  to 
make  extensions  and  improvements,  and  has  thereby  se- 
riously hindered  not  only  the  development  of  railways 
in  Texas,  but  in  all  the  states  having  railways  which  ex- 
tend, or  which  would  like  to  extend,  into  Texas. 

Experience  demonstrates  not  only  that  there  should 
be  government  regulation  of  the  issuance  of  railway  se- 
curities, but  with  equal  conclusiveness  that  such  regula- 
tion should  be  performed  exclusively  by  the  federal  gov- 
ernment. 

This  is  necessary,  first,  for  the  protection  of  inter- 
state commerce.  When  the  states  regulate  security  is- 
sues with  such  laxity  as  to  permit  indefensible  over- 
capitalization the  effects  produced  upon  the  service  ren- 
dered in  handling  interstate  commerce  often  are  bad 
and  serious.  The  effects  produced  upon  interstate  com- 
merce are  even  worse  when  states  so  regulate  securi- 
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ties  as  to  arrest  the  development  of  interstate  railroads. 
Second,  federal  regulation  of  security  issues  is  needed 
to  protect  the  states  from  each  other.  So  long  as  this 
matter  is  left  entirely  in  the  hands  of  the  states,  they 
will  continue  to  injure  each  other,  some  by  turning  loose 
predatory  companies  to  prey  at  will  upon  the  people  of 
neighboring  states ;  others  by  so  restricting  the  freedom 
of  action  of  the  railways  that  even  conservative  and 
honest  managements  will  be  seriously  hampered  in  their 
efforts  properly  and  adequately  to  serve  the  people  of 
other  states.  The  fact  that  exclusive  federal  regulation 
has  become  desirable  is  now  recognized  even  by  some  of 
the  members  of  state  commissions.  Testifying  last  De- 
cember before  the  Newlands  Committee,  Max  Thelen, 
president  of  the  Kailroad  Commission  of  California,  and 
president  of  the  National  Association  of  Eailway  Com- 
missioners, said: 

You  will  find  among  the  strongest  advocates  of  action  by 
the  federal  government  in  this  field  of  security  regulation  com- 
missioners of  the  various  states.  .  .  .  Whatever  action  the 
judgment  of  this  Commission  and  of  Congress  may  think  neces- 
sary in  connection  with  control  of  security  issues  by  the  fed- 
eral government,  whether  concurrently  with  the  states,  or  ex- 
clusively, no  one  will  applaud  more  heartily  than  the  com- 
missioners of  the  various  states. 

There  is  a  wide  difference  of  opinion  between  lawyers 
as  to  what  kind  of  legislation  must  be  adopted  in  order 
to  give  the  federal  government  exclusive  authority  over 
the  issue  of  securities.  Some  believe  that  an  amendment 
to  the  Act  to  Regulate  Commerce  providing  for  federal 
regulation  of  securities,  which  would  let  the  railways 
retain  their  state  charters  of  incorporation,  is  all  that 
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is  necessary  or  desirable.  Others  contend  that  the  fed- 
eral government  cannot  assume  exclusive  control  of  the 
issuance  of  the  securities  of  a  corporation  holding  its 
charter  from  a  state,  and  that  therefore  legislation  pro- 
viding for  federal  incorporation  will  be  prerequisite. 

As  objectionable  and  harmful  as  is  the  present  system 
of  regulation  by  the  states,  a  system  under  which  the 
issuance  of  securities  was  regulated  concurrently  by 
both  the  state  and  the  federal  governments  would  be 
worse.  Altogether  aside  from  the  waste  of  time,  energy 
and  money  involved  in  having  the  authorities  of  the 
federal  government  and  of  48  states  deal  with  the  same 
subject  matter,  and  in  requiring  the  representatives  of 
the  railways  to  present  the  same  subject  matter  to  all 
these  various  authorities,  there  would  inevitably  be  cases 
in  which  the  various  authorities  would  differ  in  their 
decisions.  Suppose  a  railway  has  lines  in  fifteen  states. 
Suppose  the  Interstate  Commerce  Commission  and  the 
regulating  bodies  of  fourteen  of  these  states  should  con- 
sent to  the  issuance  of  certain  securities  to  be  used  by 
the  railway  in  raising  funds  for  improvements  on  all  its 
lines,  while  the  authorities  in  one  state  should  withhold 
their  consent.  This  is  exactly  what  the  Railroad  Com- 
mission of  Texas  would  do,  if  it  continued  to  administer 
the  " stock  and  bond"  law  as  it  has  in  the  past.  Is  a 
system  desirable  under  which  the  railroad  commission 
of  a  single  state  may  overrule  the  judgment  of  the  In- 
terstate Commerce  Commission  and  of  the  commissions 
of  fourteen  states,  and  thereby  prevent  railway  improve- 
ments in  all  fifteen  states?  Such  a  system  would  not 
be  desirable.  It  would  be  harmful  and  preposterous. 
And  yet  this  is  what  "  concurrent "  regulation  by  the 
federal  and  state  governments  would  mean. 
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Since  exclusive  federal  regulation  of  securities  is  de- 
sirable, and  since  there  is  much  doubt  as  to  whether  it 
can  be  obtained  without  federal  incorporation  of  rail- 
ways, the  conclusion  is  inevitable  that  a  provision  for 
federal  incorporation  should  be  included  in  legislation 
for  the  reform  of  our  present  system  of  regulation. 
There  are  other  strong  arguments  for  federal  incorpora- 
tion, but  this  is  the  strongest. 

If  a  federal  incorporation  law  shall  be  enacted,  it 
should  provide  not  only  for  reincorporation  under  fed- 
eral law  of  existing  railway  companies,  but  also  for  the 
federal  incorporation  of  regional  railroad  companies. 
One  of  the  most  difficult  problems  presented  in  connec- 
tion with  railway  regulation  grows  out  of  the  differences 
in  financial  strength  of  railways  operating  in  the  same 
territories.  Some  on  a  given  scale  of  passenger  and 
freight  rates  can  earn  10  or  perhaps  even  15  per  cent, 
on  their  capitalizations,  or  on  their  physical  valuations. 
Others  running  parallel  cannot  earn  enough  on  the  same 
rates  to  give  satisfactory  service  and  keep  solvent.  If 
the  rates  are  raised  the  "strong"  roads  earn  more  than 
public  opinion  considers  reasonable.  If  they  are  re- 
duced, or  if  under  present  conditions  they  are  not  raised, 
the  "weak"  roads  have  to  economize  so  rigidly  that 
their  properties  and  service  deteriorate,  and  finally,  in 
many  cases,  they  become  bankrupt.  Various  solutions 
of  the  problem  presented  by  this  existence  of  "strong" 
and  "weak"  roads  side  by  side  have  been  suggested. 
The  Interstate  Commerce  Commission  bases  its  regula- 
tion of  rates  on  the  average  situation  of  all  the  roads  of 
a  group.  Experience  shows  that  while  this  method  en- 
ables some  roads  to  prosper,  it  keeps  many  in  a  chronic 
condition  of  penury. 
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Another  method  which  has  been  suggested  is  that  of 
basing  rates  on  the  needs  of  the  weaker  lines,  let- 
ting the  stronger  lines  earn  as  large  profits  as  they  can 
on  this  basis ;  and  then  dividing  the  profits  in  excess  of 
a  specified  amount  between  the  railways  earning  them 
and  the  government.  Suppose,  for  example,  that  8  per 
cent  were  this  specified  amount.  If,  then,  a  road  earned 
10  per  cent,  it  would  be  allowed  to  retain  9  per  cent  as 
a  reward  for  and  incentive  to  efficient  management, 
while  1  per  cent  would  be  taken  by  the  government;  if 
the  road  earned  12  per  cent,  it  would  keep  10  per  cent 
and  the  government  would  get  2  per  cent. 

Still  another  method  suggested  is  that  of  organizing 
regional  railroad  companies  under  which  the  parallel 
railways  of  a  territory  might  be  merged.  As  under  such 
an  arrangement  all  the  lines  owned  by  the  regional  rail- 
road company  would  be  operated  as  a  single  system;  as 
the  traffic  would  be  routed  over  the  lines  by  which  it 
could  be  handled  the  cheapest ;  and  as  all  the  net  earn- 
ings would  flow  indiscriminately  into  a  single  treasury, 
the  differences  between  the  "weak"  and  "strong"  lines, 
and  the  problem  which  they  present,  would  largely  dis- 
appear. 

Some  years  ago  there  was  a  prevailing  tendency  to- 
ward the  pooling  of  the  traffic  or  earnings  of  parallel 
lines,  and  later  toward  their  actual  consolidation.  It 
is  probable  if  this  tendency  had  not  been  arrested  we 
would  not  now  have  these  wide  differences  between  weak 
and  strong  lines  to  trouble  us.  The  tendency  was  ar- 
rested by  the  anti-pooling  section  of  the  Act  to  Regu- 
late Commerce,  and  the  Sherman  anti-trust  law.  Prob- 
ably in  the  long  run  the  best  solution  of  the  problem 
of  the  strong  and  weak  lines  would  be  to  permit  and 
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encourage  pooling  arrangements  and  actual  consolida- 
tion, but  this  cannot  be  done  without  repealing  the  anti- 
pooling  law,  and  the  Sherman  law  as  it  applies  to  rail- 
ways. In  addition  the  creation  of  regional  railroad 
companies  should  be  authorized. 

Assuming  that  the  issuance  of  railroad  securities  is 
to  be  regulated  exclusively  by  the  federal  government, 
what  objects  should  this  policy  seek  to  attain;  and  by 
what  means  should  it  seek  to  attain  them? 

The  fundamental  purpose  of  all  legislation  to  control  issues 
of  securities  should  be  to  get  all  the  money  derived  from  them 
spent  on  permanent  improvements  or  additions  to  the  prop- 
erty. The  good  of  the  property  is,  in  the  long  run,  the  good 
of  stockholders,  creditors  and  public.  .  .  .  My  own  view 
would  be  that,  in  a  broad  way,  future  legislation  should  let 
only  actual  in  vestment -in  permanent  improvements  or  additions 
be  capitalized,  but  that  it  will  be  desirable  to  allow  railways  to 
earn  such  a  return  on  the  increment  in  value  of  their  .  .  . 
property  as  will  make  investment  in  them  as  attractive  as  in 
other  concerns. 

The  main  defect  of  past  legislation  upon  this  subject  has 
been  that  in  one  way  or  another  it  has  divided  the  responsi- 
bility for  wise  and  honest  financial  management.  .  .  .  Any  law 
that  gives  a  railway  commission  power  to  control  the  directors 
in  the  issuance  of  securities  transfers  part  of  the  responsibility 
for  what  is  done  from  the  directors,  who  should  know  thor- 
oughly the  conditions  and  needs  of  the  corporation,  to  the 
commission,  which  must  know  less  about  its  conditions  and 
needs.  If  the  directors  act  unwisely  and  dishonestly  and  the 
commission — whether  through  ignorance  or  guilty  knowledge — 
permits  their  act,  the  directors  can  defend  themselves  by  say- 
ing the  commission  approved.  In  this  way  such  legislation 
may  be  a  cloak  and  an  incentive  to  corporate  mismanagement. 
If  the  directors  attempt  to  do  something  which  ought  to  be 
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done  and  the  commission  thwarts  them,  stockholders  and  pub- 
lic are  harmed,  and  government  regulation  is  discredited. 

It  would  seem  that,  instead  of  thus  dividing  responsibility, 
regulation  should  fix  it  upon  the  directors  so  clearly  and  firmly 
that  it  could  not  be  shirked  or  evaded. 

The  foregoing  views  were  expressed  by  the  author  ifi 
a  book l  published  five  years  ago  and  subsequent  devel- 
opments have  but  confirmed  their  soundness.  As  the 
Hadley  Railroad  Securities  Commission  well  said  in  its 
report  in  1912: 

It  is  far  more  important  to  ascertain  just  what  are  the 
facts  connected  with  the  issue  of  securities,  and  what  is  actually 
done  with  whatever  money  has  in  fact  been  realized  from  the 
stock  which  has  been  issued  than  merely  to  make  sure  that 
the  par  value  of  the  stock  was  paid  in  at  the  time  of  issue. 

And  as  the  Hadley  Commission  said  in  another  place: 

If  railroad  securities  were  to  be  issued  only  after  express 
authorization  of  each  particular  issue  by  the  Interstate  Com- 
merce Commission  or  other  governmental  agency,  it  is  difficult 
to  see  how  the  government  could  thereafter  escape  the  moral 
if  not  the  legal  obligation  to  recognize  these  securities  in  the 
regulation  of  railroad  rates. 

and 

The  possible  consequences  of  such  a  system  are  too  serious 
to  warrant  its  adoption  at  the  present  time. 

The  Hadley  Commission,  after  a  thorough  investiga- 
tion of  the  entire  subject  of  the  regulation  of  railroad 
securities,  confined  itself  to  recommending  legislation 

1"The  American  Transportation  Question. " 
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to  require  each  railway  corporation  to  file  with  the  In- 
terstate Commerce  Commission  prior  to  the  date  of  issu- 
ance of  any  securities  a  full  statement  of  their  character 
and  amount ;  to  furnish  to  the  Commission  at  such  times 
as  it  may  require  full  statements  of  its  financial  trans- 
actions which  the  Commission  may  make  public  at  its 
discretion;  and  to  compile  for  its  stockholders  such  in- 
formation as  the  Commission  may  require  regarding  its 
financial  transactions  during  the  fiscal  year,  and  any  in- 
terests that  its  directors  may  have  had  in  any  transac- 
tion under  investigation ;  these  provisions  to  be  enforced 
by  the  Interstate  Commerce  Commission  under  appro- 
priate penalties  to  be  fixed  by  the  proposed  legislation, 
including  fine  and  imprisonment. 

The  author  has  advocated  somewhat  more  radical  leg- 
islation than  the  Hadley  Commission  recommended.  He 
has  favored  legislation  providing  (1)  that  securities 
may  be  issued  only  to  refund  existing  securities  or  to 
raise  funds  for  new  construction,  or  for  the  making  of 
additions  to  or  permanent  improvements  in  existing 
properties;  (2)  that  when  securities  are  to  be  issued  a 
majority  of  the  directors  of  the  railroad  shall  subscribe 
on  the  corporate  minutes  to  a  full  statement  of  the  pur- 
poses for  which  the  money  is  to  be  used  and  send  a  copy 
to  the  Interstate  Commerce  Commission;  (3)  that  the 
directors  shall  annually  make  a  sworn  statement  to  the 
Commission  of  how  securities  were  sold,  the  proceeds 
and  their  use ;  (4)  that  it  should  be  a  criminal  offense 
for  directors  to  issue  securities  for  any  purpose  not 
authorized  by  law,  or  to  spend  money  realized  from 
them  for  any  purpose  but  those  for  which  it  was  origi- 
nally declared  that  it  was  to  be  raised;  provided,  how- 
ever, that  the  Interstate  Commerce  Commission,  on 
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proper  showing,  might  in  its  discretion  authorize  funds 
raised  for  one  lawful  purpose  to  be  diverted  to  other 
lawful  purposes. 

As  has  already  been  said,  the  main  purpose  of  regula- 
tion of  the  issuance  of  securities  should  be  to  cause  every 
dollar  of  new  capital  raised  by  their  sale  to  be  honestly 
spent  on  construction,  additions  and  improvements. 
The  best  way  to  bring  this  about,  without  needlessly 
interfering  with  railway  management,  would  be  to  de- 
fine clearly  the  duties  of  the  directors  and  provide  for 
full  publicity  for  their  acts  and  for  punishment  for  any 
illegitimate  use  of  the  corporate  funds.  It  may  be  ob- 
jected that  under  the  plan  proposed  the  sale  of  stock, 
and  even  bonds,  below  par  would  be  permitted.  But  in 
many  cases  if  securities  to  be  issued  to  raise  money  for 
needed  extensions  and  improvements  could  not  be  is- 
sued below  par,  they  could  not  be  issued  at  all.  There 
would  be  no  incentive  for  watering  the  securities  of  old, 
prosperous  lines  if  it  were  known  that  every  dollar 
raised  by  the  sale  of  their  securities  would  have  to  be 
invested  in  their  properties;  and  when  the  securities  of 
a  new  railway  are  sold  below  par  and  subsequently  rise 
to  par,  in  most  cases  the  investors  thereby  get  no  more 
than  a  reasonable  return  for  the  risks  incurred  and  the 
losses  suffered  in  the  earlier  stages  of  the  enterprise. 


CHAPTER  IX 
EEGULATION  OF  EAILWAY  OPEBATION 

The  great  requisites  of  good  railway  service  are  re- 
liability, convenience,  comfort  and  safety.  The  railway 
service  of  the  United  States  is  the  best,  all  the  conditions 
considered,  in  the  world ;  but  it  has  some  serious  short- 
comings. We  have  much  poor  track  and  defective 
equipment,  many  roads  without  block  systems,  many 
whose  trackage,  terminals  and  equipment  are  not  ade- 
quate, numerous  unprotected  grade  crossings,  and  thou- 
sands of  employees  who  have  not  been  properly  trained 
and  disciplined. 

Consequently,  we  have  many  trains  that  ride  uncom- 
fortably, many  that  are  late,  congestions  and  delays  to 
traffic,  and  a  discreditable  accident  record.  If  govern- 
ment regulation  will  help  improve  these  conditions,  it  is 
desirable.  The  railway  renders  a  service  the  cost  and 
character  of  which  are  of  vital  concern  to  the  public. 
Doubtless  wise  and  fair  regulation  can  aid  in  making  its 
cost  and  character  satisfactory  and  in  establishing  and 
maintaining  salutary  relations  between  the  roads,  their 
employees,  and  the  public. 

Unfortunately,  past  experience  gives  no  assurance 
that  such  regulation  as  may  be  adopted  will  be  wise 
and  fair.  The  only  proper  object  of  regulation  is  the 
furtherance  of  the  welfare  of  the  public — the  promotion 
of  the  greatest  good  of  the  greatest  number.  A  piece  of 
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legislation  may  incidentally  benefit  some  class,  as  ship- 
pers, or  employees,  or  railway  stockholders;  but  if  its 
main  aim  and  effect  are  to  benefit  the  public  it  is  justi- 
fiable. If,  on  the  other  hand,  its  main  purpose  and  effect 
are  not  to  promote  the  public  welfare,  but  to  benefit  one 
class  at  the  cost  of  another,  the  case  is  entirely  different, 
no  matter  what  class  the  regulation  benefits  or  what 
class  it  hurts. 

The  public  desires,  and  is  entitled  to  have,  not  only 
economical,  but  good  and  safe,  service;  and  true  effi- 
ciency consists  in  rendering  as  economically  as  may  be 
practicable  in  the  circumstances  such  service  as  best 
furthers  the  public  convenience  and  welfare.  The  test 
of  the  desirability  and  wisdom  of  government  regula- 
tion is  whether  it  hinders  or  promotes  efficiency  as  thus 
defined.  A  good  deal  of  the  regulation  adopted  or  pro- 
posed cannot  meet  this  test. 

One  of  the  main  causes  of  past  shortcomings  in  the 
service  of  our  railways  has  been  excessive  competition. 
Many  persons  consider  competition  a  specific  for  all 
commercial  and  industrial  ills,  although  this  view  pre- 
vails less  widely  than  formerly.  In  the  railway  business 
the  effects  of  competition  are  varied.  Competition  be- 
tween railways  often  stimulates  them  to  improve  their 
track,  equipment  and  train  service ;  but  when  the  rivalry 
becomes  very  unequal  because  the  financial  resources  of 
the  competitors  are  unequal,  or  for  some  other  reason,  it 
often  does  more  harm  than  good.  The  stronger  lines  are 
able  to  put  and  keep  their  track,  structures  and  equip- 
ment in  good  condition;  to  build  second  tracks  where 
they  are  needed;  to  install  block  systems.  The  weaker 
roads  are  not  able  to  do  all  these  things,  and  in  trying 
to  get  and  hold  business  they  often  do  the  things  which 
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attract  the  most  favorable  notice  from  the  public  and 
leave  undone  those,  failure  to  do  which  attracts  the  least 
unfavorable  notice.  Most  travelers  judge  railways  chiefly 
by  their  passenger  equipment  and  train  schedules. 
Some  roads,  therefore,  are  tempted  in  the  competitive 
struggle  to  neglect  their  track,  to  refrain  from  install- 
ing block  systems,  and  then  to  buy  and  operate  as  heavy 
passenger  equipment  and  publish  as  fast  schedules  as 
rival  lines  having  better  track  and  structures.  The  re- 
sults are  late  trains ;  running  that  is  too  fast  to  be  com- 
fortable or  safe ;  and  large  contributions  to  the  collision 
and  derailment  statistics  of  the  Interstate  Commerce 
Commission. 

The  main  cause  of  the  shortcomings  of  the  physical 
properties,  and  of  certain  of  the  defects  *of  the  service, 
of  many  of  the  railways  of  the  United  States  is  that 
their  earnings  are  relatively  small;  and  the  relative 
smallness  of  their  earnings  is  due  partly  to  the  fact  that 
their  traffic  is  comparatively  light,  but  even  more  to  the 
fact  that  their  rates  are  low.  The  railways  of  Germany 
earned  before  the  Great  War  over  $22,000  gross  per 
mile;  those  of  Great  Britain,  almost  $29,000;  those  of 
Belgium,  almost  $24,000;  those  of  Switzerland,  $16,000; 
those  of  France,  $15,000;  while  the  average  for  our 
roads  as  a  whole,  up  to  1916,  never  had  reached  $13,000. 
Furthermore,  a  dollar  will  not  go  as  far  here  as  in  Eu- 
rope. Our  railways  pay  twice  as  high  wages  as  those 
of  Europe.  As  the  railway  dollar  of  the  United  States 
will  not  go  as  far  as  that  of  Europe,  and  as  the  number 
earned  per  mile  is  less  than  in  France  and  Switzerland, 
only  a  little  more  than  half  as  great  as  in  Belgium  and 
Germany,  and  less  than  half  as  great  as  in  England,  our 
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railways'  opportunity  to  put  their  properties  in  good 
shape  has  been  limited. 

In  their  earlier  history  their  earnings  were  small 
because  they  were  built  into  undeveloped  territory, 
and  also  because  as  soon  as  more  than  one  road  was 
built  into  a  territory  destructive  rate  wars  began.  Their 
earnings  have  continued  to  be  too  small  because  when 
they  began  to  make  cooperative  arrangements  to  in- 
crease and  maintain  their  rates  and  earnings,  the  gov- 
ernment stepped  in,  destroyed  these  arrangements  and 
forbade  the  advances  in  rates. 

Many  accidents  are  due  to  defects  of  the  plants  of  the 
railways  which  can  be  remedied  6"nly  by  large  expendi- 
tures of  capital.  Every  grade  crossing  is  really  a  phys- 
ical defect.  There  are  256,000  such  crossings  on  our 
railways;  and  many  persons  are  killed  yearly  at  them. 
The  absence  of  block  signals  from  about  160,000  miles 
of  our  260,000  miles  of  line  is  a  physical  shortcoming, 
and  numerous  persons  are  killed  annually  in  collisions 
whose  lives  might  be  saved  by  adequate  signal  systems. 
Fragile  wooden  passenger  equipment  is  a  physical  de- 
fect, as  are  also  light  track  when  heavy  trains  are  run 
on  it,  and  rails  whose  manufacture  has  been  faulty. 

But,  after  all,  as  the  Interstate  Commerce  Commission 
has  said,  "the  most  disquieting  and  perplexing  feature 
of  the  problem  of  accident  prevention  is  the  large  pro- 
portion of  train  accidents  caused  by  dereliction  of  duty 
of  the  employees  involved."  To  the, tendency  of  em- 
ployees to  disregard  operating  rules  and  take  risks  is 
also  attributable  most  of  the  casualties  and  fatalities, 
other  than  those  of  trespassers,  which  result  from  acci- 
dents other  than  train  accidents.  The  application  of 
automatic  couplers  to  practically  all  engines  and  cars 
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has  largely  reduced  the  accidents  occurring  in  connec- 
tion with  coupling  and  uncoupling;  and  their  continu- 
ance is  due  mainly  to  risks  carelessly  or  recklessly  taken. 
The  many  accidents  resulting  from  employees  stepping 
in  front  of  moving  cars,  engines  and  trains  are  due  to 
the  same  causes.  Fully  75  per  cent  of  all  railway  acci- 
dents, excluding  those  occurring  to  trespassers,  are  due 
to  the  conditions  just  mentioned;  and  most  of  this  75 
per  cent  are  such  that  no  number  or  kind  of  safety  de- 
vices that  human  ingenuity  could  devise,  that  legisla- 
tion could  require,  or  that  money  could  buy  could  pre- 
vent them. 

It  is  the  isolated,  daily  accidents,  not  the  occasional 
sensational  collisions  and  derailments,  that  take  most  of 
the  lives.  A  large  part  of  the  blame  for  such  accidents 
must  be  visited  on  the  employees.  It  is  the  duty  of  the 
managements  to  use  all  available  disciplinary  and  edu- 
cational means  properly  to  instruct  and  train  the  em- 
ployees. But  the  employees,  and  their  organizations  also, 
owe  a  duty  to  the  public  as  well  as  to  themselves;  and 
the  state  has  its  duty;  and  few  familiar  with  the  facts 
would  maintain  that  the  employees,  their  organizations 
and  the  governments  have  done  as  much  in  proportion  to 
reduce  the  fatal  carelessness  and  recklessness  shown  by 
so  many  employees  as  have  the  railway  managements. 

The  laxity  of  the  managements  and  the  carelessness 
of  the  employees  that  have  caused  so  many  accidents 
are  responsible  also  for  other  defects  of  service.  While 
the  frequent  lateness  of  trains  is  often  due  to  the  man- 
agements publishing  schedules  which  cannot  be  main- 
tained, it  is  also  often  due  to  delays  at  stations  which 
could  be  prevented  by  reasonable  alertness  and  celerity 
on  the  part  of  employees. 
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The  worst  feature  of  the  accident  reports  of  the  In- 
terstate Commerce  Commission  is  the  statistics  regard- 
ing fatalities  to  trespassers.  Every  year  the  number  of 
trespassers  killed  on  railways  exceeds  the  fatalities  to 
all  other  classes  of  persons  combined.  Over  50,000  tres- 
passers, usually  persons  who  were  stealing  rides  or 
walking  on  tracks,  have  been  killed  within  the  last  ten 
years.  It  is  commonly  assumed  that  all  trespassers  are 
tramps.  Investigations  have  shown  that  most  of  them 
are  reputable  citizens  from  all  the  walks  of  life.  While 
the  deaths  of  trespassers  are  charged  up  against  the  rail- 
ways, the  municipal  and  state  governments,  which  dp 
not  make  and  enforce  proper  laws  against  trespassing, 
and  not  the  managements  of  the  roads,  are  really  re- 
sponsible for  them.  They  are  not  railway  accidents  at 
all ;  and  the  statistics  regarding  them  should  not  be  in- 
cluded under  that  head. 

What  has  government  regulation  done  about  the  va- 
rious defects  of  the  physical  properties,  of  the  opera- 
tion and  of  the  service  of  our  railways  ?  What  can  and 
should  it  do  about  them?  What  form  should  the  regu- 
latory legislation  take,  and  to  whom  should  its  adminis- 
tration be  entrusted? 

There  have  been  many  laws  passed  by  state  legis- 
latures and  Congress,  and  many  orders  issued  by  state 
commissions  and  the  Interstate  Commerce  Commission, 
for  the  regulation  of  operation.  These  relate  to  varied 
subjects,  including  safety  appliances  on  locomotives  and 
cars,  drinking  cups  on  trains,  block  systems,  the  drink- 
ing of  intoxicating  liquors  on  trains,  the  frequency  with 
which  employees  must  be  paid  their  wages,  the  number 
of  hours  they  may  be  kept  on  duty,  the  number  of  them 
that  must  be  employed  on  trains,  the  elimination  of 
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grade  crossings,  the  speed  of  live  stock  trains,  the  clear- 
ances between  tracks  and  overhead  and  lateral  struc- 
tures, and  so  on.  At  almost  every  session  of  a  state  legis- 
lature some  new  kind  of  law,  and  at  almost  every  session 
of  some  state  commissions  some  new  kind  of  order,  for 
the  regulation  of  operation  is  produced.  It  would  be 
astonishing  if  this  mass  of  regulatory  measures  did  not 
include  some  that  were  good.  But  those  which  have 
been  conceived  in  intelligence  and  public  spirit  and 
brought  forth  in  justice  are  so  few  compared  with  the 
total  that  great  difficulty  is  experienced  in  finding  them. 
In  most  cases  the  law-making  and  administering  bodies 
have  not  really  tried  to  ascertain  the  conditions  to  be 
dealt  with,  the  true  evils  to  be  remedied  or  the  effects 
that  their  laws  or  orders  would  produce.  The  results  of 
such  regulation  have  not  been,  and  could  not  be,  good. 
Excessive  competition  has  been  mentioned  as  one  of 
the  causes  of  the  shortcomings  of  our  railway  service. 
The  regulating  authorities  have  acted  so  as  to  compel 
competition.  The  various  anti-trust  laws,  and  espe- 
cially the  federal  anti-trust  law,  have  been  rigorously 
applied  to  railways.  Consolidations,  agreements  and 
other  arrangements  to  moderate  competition  have  been 
treated  as  crimes.  Active  competition  in  service  is  in- 
compatible with  rendering  the  maximum  possible  serv- 
ice with  any  given  facilities ;  and  it  is  mainly  to  elimi- 
nate competitive  service  that  the  government  has  taken 
control  of  railroad  operation  for  the  rest  of  the  war.  It 
would  be  to  the  interest  of  the  railways  and  the  public 
for  the  roads  to  be  permitted  in  time  of  peace  to  make 
binding  and  enforceable  agreements  regarding  competi- 
tive rates  and  competitive  service,  subject  to  the  super- 
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vision  of  competent  regulating  bodies.  The  spirit  of 
our  laws  is  hostile  to  this. 

In  some  cases  when  railways  with  bad  track  have  been 
running  trains  at  unsafe  speeds  to  meet  the  competition 
of  roads  having  better  track,  state  commissions  have 
fixed  maximum  speeds  to  be  observed  until  their  tracks 
were  improved.  But  the  need  for  such  action  is  created 
chiefly  by  excessive  competition.  Why  try  to  nullify 
the  effect  while  continuing  to  stimulate  the  cause? 

Furthermore,  such  action  merely  substitutes  one  kind 
of  poor  service  for  another.  It  is  better  that  trains 
should  be  slow  than  unsafe,  and  our  accident  record 
would  be  better  if  some  railways  had  fewer  trains  with 
schedules  too  fast  for  their  track  and  other  facilities. 
But  a  fast  passenger  service  is  desirable  on  all  railways ; 
and  when  passenger  trains  cannot  make  good  speeds 
safely  the  evil  consists,  not  so  much  in  their  attempts  to 
make  the  speeds,  as  in  the  physical  conditions  which 
render  the  attempts  unsafe.  The  true  function  of  regu- 
lation is  to  ascertain  the  causes  of  the  unsatisfactory 
physical  conditions  and  to  stimulate  and  cooperate  with 
the  railway  managements  in  removing  them. 

While  there  has  been  much  regulation  purporting  to 
be  intended  to  cause  physical  improvements,  there  has 
been  very  little  which  has  been  adapted  to  that  end. 
Probably  the  best  legislation  for  the  regulation  of  rail- 
way operation  ever  passed  was  the  safety  appliance  act 
enacted  by  Congress  in  1893,  together  with  the  subse- 
quent amendments.  This  required  the  railways  to  equip 
their  trains  with  power  brakes,  automatic  couplers,  se- 
cure grab  irons  and  other  safety  appliances.  But  it  did 
not  require  them  to  do  anything  which  the  investiga- 
tions of  their  own  officers  had  not  shown  was  practical, 
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or  which  the  practice  of  many  of  the  more  progressive 
lines  had  not  shown  was  desirable ;  and  it  gave  the  In- 
terstate Commerce  Commission  a  discretion  in  adminis- 
tering the  law,  which  made  it  possible  for  it  and  the  rail- 
ways closely  to  cooperate.  Such  cooperation  was  se- 
cured, and  the  result  has  been  a  steady  improvement 
of  the  safety  appliances  on  equipment  of  all  kinds. 

In  this  case  it  was  right  and  desirable  that  the  legis- 
lation passed  should  apply  uniformly,  because,  as  freight 
cars  circulate  throughout  the  country,  it  would  be  dan- 
gerous to  have  them  equipped  in  different  ways.  But 
in  many  cases  to  apply  the  same  provisions  to  large 
groups  of  railways  or  to  all  is  unjust  and  injurious. 
Their  needs  and  deficiencies  vary  widely.  One  has  bad 
track  and  a  good  block  system;  another,  bad  track  and 
good  equipment;  another,  good  track,  but  neither  good 
equipment  nor  a  good  block  system.  If  the  same  re- 
quirement, as  for  steel  cars  or  block  signals,  is  imposed 
on  all,  the  results  to  the  roads  themselves  and  to  the 
public  will  be  widely  different.  If  a  road  has  bad  track, 
a  law  requiring  it  to  use  heavy  steel  cars  probably  will 
increase  derailments.  Similarly,  there  is  not  the  same 
need  or  justification  for  requiring  the  elimination  of 
grade  crossings  in  sparsely  populated  as  in  densely 
populated  territory. 

In  the  preparation  of  most  of  the  regulatory  legis- 
lation such  points  have  not  been  considered.  The  same 
requirements  have  been  imposed  on  many,  or  even  all, 
roads  without  regard  to  their  differences  in  conditions. 
They  have  been  required  to  use  high-power  headlights 
regardless  of  whether  they  may  have  had  greater  need 
for  block  signals.  They  have  been  required  to  increase 
their  clearances  regardless  of  whether  it  would  not  have 
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been  better  to  have  spent  the  money  on  their  tracks. 
They  have  been  required  to  waste  millions  in  employ- 
ing useless  men  in  train  crews,  when  they  have  needed 
the  money  to  maintain  their  equipment.  Even  when  im- 
provements which  have  been  needed  have  been  required, 
the  legislation  regarding  them  often  has  been  unjust. 
In  the  city  of  Chicago  the  roads  are  being  forced  to  bear 
the  entire  cost  of  elevating  their  tracks,  which  it  is  esti- 
mated will  be  $150,000,000.  Now,  many  more  of  their 
grade  crossings  have  been  created  by  streets  being 
opened  across  their  tracks  than  by  their  tracks  being 
opened  across  streets. 

The  regulation  of  service  adopted  is  often  as  futile  as 
it  is  unfair.  Ten  years  ago  (in  1906-1907),  as  also  more 
recently,  the  country  suffered  severely  from  want  of 
facilities  to  handle  the  freight  traffic.  The  railways 
charge  demurrage  on  freight  cars  which  are  held  by 
shippers  or  consignees  beyond  the  free  time  allowed 
for  loading  and  unloading.  A  number  of  legislatures 
passed  what  were  called  "reciprocal  demurrage"  laws, 
which  penalized  the  railways  for  not  furnishing  cars 
promptly  when  ordered.  Now,  there  is  no  reciprocity 
between  a  charge  for  failure  to  load  or  unload  cars 
promptly,  and  a  penalty  for  failure  to  fill  orders  for 
cars  promptly.  The  real  reciprocity  is  between  the  fur- 
nishing of  cars  to  haul  freight  and  the  furnishing  of 
freight  to  load  cars.  The  management  of  a  railway 
may  be  relied  on  to  provide  itself  with  as  many  cars 
as  it  believes  there  will  be  a  demand  for  during  any 
considerable  period,  if  it  is  able  to  buy  them,  for  the 
more  traffic  it  handles  the  more  money  it  makes.  The 
shipper  also  tries  to  furnish  all  the  products  for  ship- 
ment for  which  he  thinks  there  will  be  a  demand,  be- 


160  REGULATION  OF  RAILWAYS 

cause  the  more  products  he  produces  and  sells  the  more 
money  he  makes.  If,  then,  it  is  expedient  to  penalize 
the  railways  for  not  supplying  enough  cars,  on  the  same 
principle  it  would  be  expedient  to  penalize  shippers  for 
not  furnishing  enough  traffic  to  load  the  cars  that  the 
railways  supply.  While  there  were  shortages  of  cars  in 
1906  and  1907,  and  again  in  1916  and  1917,  nine-tenths 
of  the  time  between  there  were  surpluses  of  cars  that 
greatly  exceeded  any  shortages  ever  reported.  The  leg- 
islatures did  not  see  fit  to  penalize  the  shippers  because 
they  did  not  supply  traffic  for  these  idle  cars. 

Keciprocal  demurrage  legislation  is  not  only  unfair, 
but  futile.  It  is  intended  to  cause  the  prompt  supply- 
ing of  cars.  But  it  is  operative  only  at  the  period  of 
heaviest  business,  and  at  that  time  the  average  earnings 
of  a  freight  car  are  about  $5  per  day.  If  the  certain 
loss  of  $5  a  day  through  failure  to  supply  a  car  will  not 
effectively  stimulate  a  railway  to  provide  it,  a  penalty 
of  $1  a  day  will  not. 

Some  of  the  worst  examples  of  regulatory  laws  are 
those  which  have  been  passed  to  placate  and  win  the 
votes  of  the  members  of  the  railway  labor  brother- 
hoods. Such  is  the  law  limiting  to  nine  hours  the  serv- 
ice of  telegraph  operators,  including  not  merely  de- 
spatchers  and  signal  operators,  but  even  agents  at  coun- 
try stations,  who  do  not  do  telegraphing  connected  with 
train  operation  one-third  of  their  time  on  duty.  This 
provision  was  framed  to  increase  the  number  of  jobs  for 
telegraph  operators,  not  to  promote  safety.  The  same  is 
true  of  practically  all  the  laws  prescribing  the  number 
of  men  in  train  crews.  Nominally  enacted  in  the  inter- 
est of  safety,  their  real  purpose  is  to  increase  unneces- 
sarily the  number  of  jobs,  and  their  effect  is  to  increase 
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the  cost  of  transportation.  The  Adamson  act,  passed 
by  Congress  nominally  to  reduce  the  working  day  in 
train  service  to  eight  hours,  was  intended  really  to  give 
the  employees  in  that  service  a  25  per  cent  increase  in 
wages. 

Such  legislation  cannot  be  advocated  or  defended  on 
any  sound  principle  of  public  policy.  The  only  ground 
on  which  special  regulation  of  railways  can  be  justified 
at  all  is  that  they  are  quasi-public  corporations;  that 
they  render  a  service  regarding  which  the  public  is 
especially  concerned;  and  that  regulation  is  needed  to 
cause  them  to  render  that  service  in  such  a  way  and  at 
such  rates  as  will  promote  the  interests  of  the  public. 
Legislation  which  tends  to  confer  some  advantage  on 
the  employees  at  the  cost  of  the  roads,  or  on  the  roads 
at  the  cost  of  the  employees,  and  which  is  not  primarily 
intended  and  does  not  operate  to  confer  a  real,  sub- 
stantial and  principal  advantage  on  the  general  public, 
is  no  more  justifiable  than  similar  legislation  regulating 
manufacturers  and  their  employees,  or  farmers  and 
their  employees,  or  grocers  and  their  employees.  It 
is  not  meant  that  legislation  primarily  to  promote  the 
interests  of  employees  at  the  expense  of  employers,  by 
limiting  the  hours  of  work,  or  regulating  contractual  re- 
lations, is  in  all  cases  unjustifiable.  What  is  meant  is 
that  such  legislation  is  not  especially  applicable  to  the 
relations  of  railways  and  their  employees,  any  more 
than  to  the  relations  of  other  classes  of  employers  and 
employees,  and  that  neither  Congress  nor  legislatures 
can  fairly  apply  it  to  railways  and  their  employees  until 
they  are  ready  to  extend  it  to  other  kinds  of  concerns 
and  their  employees. 

Tt  is  a  good  rule  that  the  public's  interests  should 
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be  considered  and  attended  to  by  its  representatives 
first,  and  those  of  special  classes  afterward ;  but  in  much 
of  the  legislation  for  the  regulation  of  railway  operation 
that  has  thus  far  been  adopted  the  wishes  and  supposed 
interests  of  a  class  with  a  large  number  of  votes,  viz., 
railway  employees,  have  been  considered  first,  and  those 
of  the  public  later  or  not  at  all. 

Law-making  bodies  and  commissions  are  disposed  to 
require  expensive  changes  in  operating  methods  and 
physical  improvements  while  ignoring  the  fact  that  it 
will  be  impossible  to  put  many  of  the  railways  in  sat- 
isfactory condition  without  increases  in  rates  and  earn- 
ings. When  the  roads  ask  for  higher  rates  it  is  always 
attempted  to  show  that  they  are  earning  enough  on  the 
present  investment.  But  if  they  are  earning  barely 
enough  on  their  present  investment,  clearly  they  can- 
not, with  the  present  rates  and  earnings,  raise  the  bil- 
lions which  must  be  invested  if  block  systems  are  to  be 
generally  installed,  grade  crossings  to  be  eliminated, 
tracks  to  be  strengthened,  better  equipment  to  be  pro- 
vided. Most  of  the  investment  for  such  purposes  would 
not  add  to  their  earning  capacity.  But  a  return  must 
be  paid  on  the  additional  investment ;  the  means  of  pay- 
ing it  cannot  be  obtained  except  by  increasing  earnings ; 
and  a  great  part  of  the  necessary  increase  in  earnings 
can  be  gained  only  by  increases  in  rates. 

The  question  of  regulation  of  operation  is  largely  a 
financial  one.  Most  railways  would  gladly  make  every 
kind  of  improvement  which  the  public  demands.  There 
are  roads  that  have  had  enough  money  and  have  not 
utilized  it  best  to  promote  safety.  But  with  some  ex- 
ceptions, the  most  prosperous  railways  are  also  the  best 
built  and  equipped,  and  have  the  best  records  for  safety. 
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The  evidence  shows  that  when  railway  managers  have 
had  the  necessary  means  they  usually  have  done  about 
all  that  could  reasonably  be  asked  to  put  the  physical 
plants  in  good  shape.  But  the  regulating  bodies  control 
what  they  may  earn,  and,  therefore,  what  funds  they 
can  raise.  Therefore,  the  financial  problem  presented 
by  regulation  of  operation  must  be  faced  by  the  regulat- 
ing bodies  if  it  is  to  be  solved.  As  long  as  the  earning 
capacity  of  the  railways  is  limited  as  now,  to  require 
many  of  them  to  make  one  improvement  is  in  effect  to 
forbid  them  to  make  others  which  may  be  more  needed. 

It  is  notable  that  while  government  regulation  has 
dealt  with  many  subjects,  it  has  been  careful  to  abstain 
from  taking  any  steps  to  deal  with  those  derelictions  of 
their  duty  by  railway  employees  to  which  the  Interstate 
Commerce  Commission  attributes  a  large  majority  of 
train  accidents.  When  a  railway  employee  in  England 
or  Germany  is  guilty  of  an  infraction  of  duty  which 
causes  an  accident  he  is  taken  in  hand  by  the  govern- 
ment. Not  so  here.  Those  who  regulate  our  railways 
and  enforce  our  laws  seldom  forget  the  voting  power  of 
organized  labor. 

Why  has  past  regulation  of  operation  been  such  as  it 
has  been?  Too  much  of  it  has  been  inspired  by  preju- 
dice and  vindictiveness.  Too  much  of  it  has  been  pro- 
moted by  the  representatives  of  labor  brotherhoods, 
seeking  to  further  the  supposed  interests  of  their  mem- 
bers, and  adopted  by  lawmakers  and  commissioners  who 
were  thinking  little  about  the  rights  of  the  railways  and 
the  public  and  much  about  the  votes  they  hoped  to  get 
from  organized  labor.  Too  much  of  it  has  been  incon- 
sistent or  conflicting  because  the  states  and  nation  have 
dealt  with  the  same  subjects  in  different  ways.  Too 
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much  of  it  has  been  adopted  in  ignorance  or  disre- 
gard of  whether  the  railways  were  or  were  not  able  to 
bear  the  financial  burdens  imposed.  Most  of  it  has  been 
adopted  and  administered  by  persons  having  no  expert 
knowledge  of  the  matters  dealt  with. 

Lawmaking  bodies  are  more  likely  than  commissions 
to  be  inspired  by  prejudice  and  political  motives.  They 
are  less  able  to  adapt  their  regulations  to  circumstances 
and  conditions,  for  the  provisions  of  laws  must  be  broad 
and  sweeping.  The  commissions  are  more  likely  to  act 
with  knowledge,  for  their  members  have  opportunity  to 
study  the  conditions ? to  be  dealt  with  and  to  consider  the 
probable  effects  of  their  measures,  while  lawmakers  have 
not.  Therefore,  ;as  far  as  is  constitutional  and  practi- 
cable, the  regulation  of  operation  should  be  delegated 
to  commissions. 

While  the  various  states  and  the  nation  attempt  to 
regulate  operation  independently  there  will  be  incon- 
sistencies and  conflicts.  Therefore,  the  states  should  be 
divested  of  their  regulating  authority  or  it  should  be 
subjected  to  the  control  of  >the  central  government. 
Most  of  our  regulation  of  railway  construction,  main- 
tenance or  transportation  causes  an  increase  in  railway 
expenses.  .Therefore,  it  should  be  either  done  or  con- 
trolled by  the  body  which  chiefly  controls  railway  earn- 
ings, for  a  proper  relationship  must  be  maintained  be- 
tween expenses  and  earnings.  For  these  and  other  rea- 
sons the  Interstate  Commerce  Commission  should  be 
given  either  paramount  or  exclusive  authority  to  regu- 
late railway  operation. 

"When  this  lias  been  done  regulation  and  the  regula- 
tory authority  of  the  commission  probably  may  safely 
and  beneficially  be  extended  over  a  number  of  phases  of 
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the  railway  business  which  federal  regulation  does  not 
now  cover.  Since  many  more  accidents  are  due  to 
"man  failures"  than  to  defects  of  rules  or  physical 
plant,  it  seems  even  more  important  that  government 
regulation  should  undertake  to  deal  with  them  than 
with  the  physical  plant,  provided  any  form  of  regula- 
tion can  be  devised  which  will  tend  to  stop  them.  In 
England  the  operating  rules  of  each  railway  are  re- 
quired to  be  filed  with  and  approved  by  the  Board  of 
Trade,  and  this  makes  them  the  law  of  the  land,  a  vio- 
lation of  which  is  punishable  as  a  misdemeanor.  In 
many  of  the  English  railway  stations  are  often  seen 
large  posters  telling  of  infractions  of  the  rules  by  em- 
ployees and  of  the  legal  penalties  imposed.  The  In- 
diana Railroad  Commission,  following  its  investigation 
of  a  bad  accident  in  1907,  caused  by  an  employee's  dis- 
regard of  the  rules  of  his  company,  got  a  law  passed 
providing  that  rules  for  the  operation  of  trains  should 
be  drawn  up  by  the  roads  and  copies  filed  with  the  com- 
mission, after  which  any  act  of  an  employee  in  violation 
of  them  should  be  punishable  by  fine  or  imprisonment. 
The  United  States  government  requires  the  masters 
and  pilots  of  steamships  to  be  licensed,  and  if  a  master 
or  pilot  violates  a  rule  or  order  governing  the  naviga- 
tion of  his  ship  his  license  is  suspended  or  canceled, 
thereby  temporarily  or  permanently  depriving  him  of 
his  employment.  A  few  years  ago  a  captain  of  twenty- 
eight  years'  experience  on  the  Great  Lakes  had  his 
papers  withdrawn  for  six  months  following  his  first  ac- 
cident, although  his  employers  had  exonerated  him  from 
blame.  That  is  how  the  federal  government  deals  with 
those  who  violate  its  rules  for  the  operation  of  steam- 
ships. The  operation  of  a  train  requires  more  care  in 
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some  ways  than  the  operation  of  a  ship.  No  regulation 
will  ever  materially  reduce  accidents  which  applies  only 
to  the  railway  companies.  Really  and  effectively  to  pro- 
mote safety,  government  regulation  must  either 
strengthen  the  hands  of  the  railway  managements  in 
enforcing  the  rules,  or  it  must  enforce  them  itself.  This 
would  not  hurt  or  wrong,  but  would  benefit,  employees 
as  a  class,  for  they  are  the  greatest  sufferers  from  acci- 
dents, and  would  be  the  greatest  beneficiaries  by  their 
reduction. 

The  way  laws  are  administered  is  as  important  as 
their  provisions;  and  the  character  of  their  administra- 
tion depends  on  the  characters  and  attainments  of  their 
administrators.  The  problems  to  be  dealt  with  in  the 
regulation  of  operation  are  extremely  technical  and  dif- 
ficult. They  are  problems  with  which  many  men  of 
great  experience  in  railway  affairs  and  of  great  ability 
have  grappled  with  only  partial  success.  They  are  prob- 
lems of  which  no  man  can  get  even  a  good  working  un- 
derstanding without  living  in  close  touch  with  them  for 
years. 

It  would  seem,  therefore,  that  if  the  Interstate  Com- 
merce Commission  is  to  be  given  extensive  authority 
over  operation,  there  should  be  appointed  to  it  men 
with  official  experience  in  the  operation  of  railways.  As 
it  deals  with  a  diversity  of  subjects,  it  should  not  be 
composed  entirely  of  such  men,  but  certainly  two  or 
more  of  its  members  should  be  railway  experts  who 
would  be  recognized  as  such  by  those  experienced  in 
railway  affairs. 

In  addition,  the  Commission  probably  should  have  a 
subordinate  board  composed  of  experts  in  railway  en- 
gineering, mechanical,  maintenance  and  transportation 
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matters  to  look  after  details.  It  already  has  a  chief  lo- 
comotive inspector  with  two  assistants  and  several  dis- 
trict inspectors.  There  is  also  a  chief  of  the  safety  di- 
vision with  district  inspectors.  Unfortunately,  most  of 
these  men  were  selected  because  they  belonged  to  and 
were  backed  by  railway  labor  organizations.  Very  few 
of  them  had  received  a  technical  training,  and  almost 
none  had  risen  in  railway  service  to  official  rank.  This, 
of  course,  does  not  show  that  some  of  them  are  not  well 
equipped  for  their  duties.  A  large  proportion  of  the 
operating  and  executive  officers  of  our  railways  have 
risen  from  the  ranks.  A  good  many  even  of  their  tech- 
nical experts,  including  chief  engineers  and  superin- 
tendents of  motive  power,  have  done  so.  There  is  no 
special  reason  why  men  taken  from  the  ranks  should  not 
demonstrate  in  the  service  of  the  Interstate  Commerce 
Commission  the  possession  of  ability  and  expert  knowl- 
edge. Some  have  done  so.  But,  if  the  Commission 
should  organize  a  board  to  deal  with  the  problem  of 
regulating  construction,  maintenance  and  operation,  it 
would  surely  be  preposterous  for  it  to  fill  it  with  locomo- 
tive engineers,  conductors  and  mechanics.  Those  ap- 
pointed should  have  demonstrated  their  fitness  before- 
hand; and  men  who  had  not  risen  above  the  rank  of 
employees  have  not  done  this. 

When  the  Commission  had  thus  formed  its  organi- 
zation, how  should  it  proceed  with  its  work?  Probably 
it  should  lay  the  foundation  for  it  by  thoroughly  inves- 
tigating the  causes  of  the  faulty  features  of  railway 
plants  and  service.  If  statistics  should  continue  to 
show  an  increase  in  derailments  it  should  ascertain 
whether  this  was  due  to  general  or  local  causes  and 
what  remedy  or  remedies  should  be  applied.  If  the 
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Brotherhood  of  Railroad  Trainmen  should  petition  for 
an  order  requiring  increases  in  the  number  of  brakemen 
employed  on  trains,  the  Commission  should  make  a  com- 
prehensive investigation  of  the  question  whether  general 
increases,  or  local  increases,  or  any  increases,  in  the  num- 
ber of  men  employed  were  required  by  the  public  wel- 
fare. 

When  the  Commission  believed  that  it  had  found 
conditions  which  demanded  action  it  would  seem  that 
its  next  step  should  be  to  arrange  conferences  between 
its  members  or  representatives  and  officers  of  the  rail- 
ways to  ascertain  whether  the  proper  remedies  could  not 
be  agreed  upon  and  applied  by  the  managements  of  the 
railways  themselves.  It  has  in  the  past  had  many  such 
conferences  with  representatives  of  the  railways  and  of 
the  labor  organizations  regarding  the  administration  of 
the  safety  appliance,  hours  of  service  and  other  laws, 
and  in  most  cases  they  have  led  to  agreements  which 
have  been  measurably  satisfactory  to  the  parties  directly 
concerned  and  have  produced  better  results  than  would 
have  been  obtained  by  arbitrary,  formal  orders  which 
might  have  led  to  litigation.  In  a  large  proportion  of 
cases  the  railway  managements  and  the  Commission 
could  agree  as  to  what  each  of  them  ought  to  do,  if 
they  would  confer  frequently,  frankly,  fairly  and  with 
less  suspicion  of  each  other's  good  faith. 

If  after  investigation  and  conference  the  Commission 
could  not  get  the  roads  to  do  all  it  wanted  them  to,  it 
would  not  follow  that  it  must  immediately  issue  a  man- 
datory order.  Publicity  seems  to  many  persons  not  to 
be  a  very  sharp  or  heavy  weapon,  but  the  publicity 
which  the  Commission 's  hearings  and  reports  have  given 
to  facts  about  the  railway  business  has,  perhaps,  done 
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more  to  raise  the  economic  and  moral  standards  of 
railway  management  and  to  improve  railway  service 
than  its  formal  orders.  The  power  of  common  sense 
brought  to  bear,  by  making  facts  public  and  drawing 
suitable  conclusions  from  them,  "does  not,"  as  A.  T. 
Hadley  has  said,  "seem  as  strong  as  statutory  power  to 
prosecute  people  and  put  them  in  prison,  but  ...  in 
the  hands  of  a  man  who  really  possesses  it  is  actually 
very  much  stronger. " 

It  will  not  be  sufficient  for  the  Commission  to  in- 
spect, to  find  fault  and  to  issue  orders.  The  managers 
of  most  railways  know  the  defects  in  their  properties 
and  service  as  well  now  as  the  Commission  ever  can 
know  them,  and  most  railway  managers  are  as  anxious 
as  the  public  or  any  railway  commission  to  see  their 
properties  put  and  kept  in  good  condition.  Their  great 
problem  is  to  find  the  necessary  money;  and  this  is  the 
principal  problem  which  the  Commission  will  have  to 
face  and  help  solve,  when  it  undertakes  the  extensive 
regulation  of  operation.  If  it  does  not  face  it  and  co- 
operate with  the  managements  in  solving  it,  its  regula- 
tion of  operation  will  be  a  failure. 

Suppose  state  is  subordinated  to  federal  regulation. 
Suppose  federal  regulation  is  placed  entirely  in  the 
hands  of  the  Commission.  Suppose  the  Commission  is 
given  a  large  enough  appropriation  by  Congress  to  per- 
form its  functions.  Will  regulation  of  operation  then 
become  fair,  constructive  and  beneficent  ?  Will  the  poli- 
ticians let  the  Commission  alone  so  that  it  can  do  its 
work  right,  and  will  the  Commission  prove  big  enough 
for  the  task? 

These  questions  no  one  can  answer.  The  only  way 
to  find  out  will  be  to  make  the  experiment.  If  it  is 
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made,  it  will  cost  the  public  and  the  railways  large 
sums;  and  the  new  burdens  of  the  Commission  will  be 
very  heavy.  If  the  Commission  tries  merely  to  regulate 
the  railways  and  not  to  manage  them  it  may  succeed. 
If  it  tries  to  manage  them  it  will  not  succeed.  In  its 
regulation  of  rates  the  Commission,  instead  of  confining 
itself  to  its  duty  of  determining  the  reasonableness  of 
rates,  has  sought  to  usurp  many  of  the  functions  proper 
to  the  managements.  While  the  Commission  may  by  cor- 
rective measures  protect  the  public  from  abuses  which 
arise  in  connection  with  the  financing  of  railways,  the 
making  of  their  rates  and  the  rendering  of  their  service, 
it  never  will  be  practicable  for  any  single  government 
body  successfully  to  control  in  detail  the  policies  and 
direct  the  management  of  260,000  miles  of  railways. 


CHAPTER  X 

PEACEFUL  SETTLEMENT   OF  LABOR  DISPUTES,  OR 

STRIKES? 

The  American  people  awakened  one  morning  in  Au- 
gust, 1916,  to  find  themselves  threatened  with  an  inter- 
ruption of  transportation  throughout  the  country.  This 
danger  aroused  for  the  first  time  in  a  majority  a  reali- 
zation of  the  extent  to  which  the  public  welfare  has 
come  to  depend  on  the  continuous  maintenance  of  rail- 
way service. 

To  ward  off  the  blow  Congress  hastily  passed  the 
Adamson  ''basic  eight-hour  day"  act.  The  railways 
promptly  took  this  measure  into  court  to  test  its  consti- 
tutionality. Threats  of  a  strike  were  then  renewed ;  and 
because  the  Supreme  Court  of  the  United  States  did 
not  step  lively  enough  to  suit  the  labor  leaders  the 
order  for  a  general  tie-up  was  issued  again  in  March, 
1917 ;  and  it  was  averted  only  by  the  surrender  of  the 
railways,  for  patriotic  reasons,  which  was  quickly  fol- 
lowed by  a  decision  of  the  Supreme  Court  upholding 
the  Adamson  law. 

President  Wilson  recommended  the  passage  along 
with  the  Adamson  bill  of  a  measure  to  prohibit  strikes 
or  lockouts  in  train  service  until  after  public  inves- 
tigation of  the  matters  in  controversy.  He  renewed  this 
recommendation  on  the  reassembling  of  Congress  in  De- 
cember, but  Congress  took  no  action  on  it.  The  need 
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for  additional  legislation  dealing  with  labor  controver- 
sies on  railways  was  made  more  manifest  than  ever 
when,  immediately  after  Congress  adjourned  for  the 
second  time  without  acting  on  the  President's  recom- 
mendation, the  second  order  for  a  nation-wide  strike 
was  issued. 

The  problem  which  gives  rise  to  these  controversies 
is  not,  however,  one  which  legislation  passed  to  meet 
a  single  emergency  would  have  been  likely  to  solve. 
It  is  a  very  difficult  problem — a  problem  at  once  impor- 
tant, complex  and  unique.  It  is  a  problem  which  has 
arisen  inevitably,  first,  from  the  economic  developments 
of  our  time,  and,  second,  from  the  nature  of  the  rail- 
way industry. 

The  changes  in  economic  conditions  which  have  taken 
place  within  recent  times  have  made  strikes  and  lock- 
outs in  many  lines  of  business  matters  of  serious  conse- 
quence to  the  public.  When  the  largest  concern  repre- 
sented a  capital  of  only  a  few  hundred  thousands  of 
dollars,  and  employed  only  a  few  hundred  workmen, 
when  employers  dealt  only  with  their  own  employees, 
and  employees  only  with  their  own  employers,  a  lockout 
or  strike  might  work  great  hardship  or  ruin  to  those 
directly  involved ;  but  the  public  hardly  felt  it.  There 
was  then  little  occasion  for  government  intervention  ex- 
cept to  prevent  and  punish  violence  and  other  ordinary 
infractions  of  the  criminal  law. 

Within  our  time,  however,  there  have  been  great  in- 
creases in  the  sizes  of  business  concerns.  Single  cor- 
porations now  represent  hundreds  of  millions  of  capital, 
and  employ  many  thousands  of  men.  Confronted  by 
these  huge  aggregations  of  capital,  employees  have  or- 
ganized on  a  grand  scale  to  pit  against  the  large  bar- 
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gaining  power  of  the  great  corporations  the  collective 
bargaining  power  of  thousands  of  workers.  From  local 
bodies,  labor  unions  have  developed  into  national  and 
international  organizations.  Individual  corporations, 
even  though  very  large,  have  found  themselves  at  a  dis- 
advantage when  dealing  single-handed  with  labor  unions 
national  or  international  in  their  scope.  Therefore,  in 
many  industries,  labor  unions  national  in  their  scope 
are  now  confronted  with  employers'  associations  na- 
tional in  their  extent.  Thus  have  combinations  of  capi- 
tal and  of  labor  acted  and  reacted  on  each  other  until 
there  has  developed  a  situation  the  significance  of  which, 
in  relation  to  the  public  welfare,  can  hardly  be  exag- 
gerated. 

In  no  other  field,  however,  is  organized  capital  con- 
fronted with  organizations  of  labor  at  once  so  pow- 
erful, so  militant,  and  possessed  of  so  many  strategic 
advantages  as  in  the  railway  field.  The  principal  of 
these  are  the  four  brotherhoods  of  employees  in  train 
service — the  Brotherhood  of  Locomotive  Engineers,  the 
Order  of  Railway  Conductors,  the  Brotherhood  of  Lo- 
comotive Firemen  and  Enginemen,  and  the  Brotherhood 
of  Railroad  Trainmen.  For  many  years  each  of  these 
organizations  acted  alone ;  and  it  was  the  policy  of  each 
to  deal  with  only  one  or  a  few  railways  at  a  time.  In 
not  a  few  cases  failure  to  secure  satisfactory  settlements 
resulted  in  strikes  of  the  members  of  single  brotherhoods 
on  single  roads.  Perhaps  the  most  famous  and  bitterly 
fought  of  these  was  that  of  the  locomotive  engineers  on 
the  Chicago,  Burlington  and  Quincy  in  1888.  The 
greatest  strike  in  the  history  of  American  railways, 
that  carried  on  by  the  American  Railway  Union  in 
1894,  grew  out  of  a  boycott  this  union  had  declared 
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against  Plullman  cars  because  the  employees  of  the 
Pullman  Company  were  on  strike.  But  the  Ameri- 
can Railway  Union  soon  went  out  of  existence;  and  the 
course  of  the  leading  brotherhoods  continued  to  be  the 
same  as  before. 

About  ten  years  ago,  however,  radical  changes  began 
to  be  introduced  in  their  policy.  The  individual  brother- 
hoods commenced  to  make  identical  demands  upon,  and 
to  insist  upon  carrying  on  negotiations  with,  the  repre- 
sentatives of  groups  of  railways  operating  throughout 
the  three  great  sections  of  the  country — East,  South 
and  "West.  Then,  the  other  trainmen  began  to  join  with 
the  conductors,  and  the  firemen  with  the  engineers,  in 
making  demands  upon  the  railways  of  entire  sections. 
Finally,  in  1916,  the  engineers,  firemen,  conductors  and 
other  trainmen  of  the  whole  country  united  in  making 
demands  upon  all  the  railways.  This,  it  may  develop, 
was  not  the  climax  of  the  railway  labor  movement.  It 
is  reported  that  the  employees  in  train  service  have 
been  trying  to  get  all  the  other  organized  railway  em- 
ployees, especially  the  mechanics  and  other  shopmen, 
to  join  with  them  in  their  struggles. 

Every  step  taken  by  the  employees  has  been  countered 
by  the  managements.  Committees  representing  groups 
of  railways  succeeded  representatives  of  the  individual 
managements  in  labor  negotiations.  Finally,  in  1916, 
for  the  first  time  in  history,  a  committee  representing 
the  managements  of  all  the  railways  confronted  commit- 
tees representing  men  employed  on  all.  This  was  soon 
followed  by  another  event  without  a  precedent — a  meet- 
ing in  Washington,  D.  C.,  of  the  heads  of  all  the  leading 
transportation  systems  to  decide  what  should  be  the 
final  stand  of  all  in  a  labor  controversy. 


SETTLEMENT  OF  LABOR  DISPUTES  175 

There  will  be  no  dissent  from  the  proposition  that 
revolutionary  changes  in  economic  and  industrial  con- 
ditions which  powerfully  affect  the  interests  of  the  pub- 
lic may  demand  proportionately  radical  alterations  in 
public  policy.  Likewise,  it  will  hardly  be  controverted 
that  the  growth  of  great  combinations  of  capital  and  of 
huge  organizations  of  labor  largely  to  carry  on  gigantic 
struggles  with  each  other  has  worked  an  economic  and 
industrial  revolution.  Finally,  to  most  persons  it  must 
be  plain  that  the  part  of  this  revolution  which  has  oc- 
curred in  the  railway  industry  is  of  peculiar  importance. 
A  nation-wide  lockout  or  strike  in  any  of  our  large  in- 
dustries would  soon  become  a  serious  matter  for  the 
public.  The  complete  closing  down  of  the  steel  mills 
would  speedily  affect  all  connected  with  branches  of  in- 
dustry which  sell  them  raw  materials  or  buy  their  fin- 
ished products,  and  would  soon  threaten  the  general 
prosperity.  Much  more  speedy,  serious  and  universal 
would  be  the  consequences  of  a  general  closing  down  of 
the  plants  used  to  produce  some  essential  of  industrial 
activity,  which  is  also  a  necessity  of  life,  such  as  coal. 
But  the  most  immediately  and  universally  disastrous  of 
all  industrial  catastrophes  would  be  a  nation-wide  strike 
in  railway  train  service.  Such  a  strike  would  soon 
throw  all  railway  employees  out  of  work.  By  stopping 
the  movement  of  coal  and  raw  materials,  it  would  swiftly 
shut  down  every  mine  and  factory.  The  crops  of  the 
farmers  would  soon  be  rotting  upon  the  ground.  De- 
priving merchants  of  the  means  of  renewing  their 
stocks,  it  would  soon  close  every  wholesale  house  and 
retail  store.  The  people  of  our  great  cities  are  depend- 
ent from  day  to  day  for  their  food  upon  the  supplies 
which  the  railways  bring  to  them  from  throughout  the 
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land;  and  they  would  all  find  tnemselves  threatened 
with  starvation.  As  a  nation-wide  strike  in  railway 
train  service  would  bring  all  industry  and  commerce 
to  a  stop,  it  would  soon  have  the  effects  of  a  general 
strike  of  all  workers  such  as  is  advocated  by  the  syndi- 
calists. 

Until  recently  it  was  replied  to  such  statements  that 
the  circumstance  that  the  movements  carried  on  by  rail- 
way employees  were  growing  more  and  more  extensive 
did  not  give  ground  for  fears  of  general  tie-ups  of  the 
railways,  or  justify  coercive  action  by  the  government 
to  prevent  them.  The  ablest  report  on  a  labor  contro- 
versy ever  made  in  this  country  was  that  rendered  by 
the  board  which  arbitrated  the  wage  dispute  between 
the  eastern  railways  and  their  locomotive  engineers  in 
1912.  This  board,  of  which  President  C.  R.  Van  Hise, 
of  the  University  of  Wisconsin,  was  chairman,  was 
profoundly  impressed  by  the  danger  of  extensive  rail- 
way strikes.  It,  therefore,  advocated  the  creation  of 
state  and  federal  wage  commissions  to  determine  the 
wages  and  conditions  of  work  of  railway  employees.  The 
representative  of  labor  on  the  board  (P.  H.  Morrissey, 
formerly  president  of  the  Brotherhood  of  Railroad 
Trainmen)  vigorously  dissented.  He  said: 

The  developing  power  of  the  (labor)  organizations  through 
concerted  methods  carries  with  it  increasing  responsibilities 
which  the  organizations  and  their  leaders  recognize.  They 
well  know  the  value  of  public  approval  of  their  activities  and 
are  equally  conscious  of  its  disapproval.  To  intimate  that  the 
transportation  of  the  country  can  be  brought  to  a  standstill 
at  the  whim  or  caprice  of  a  small  group  of  men  is  not  a  fair 
statement  of  the  manner  by  which  the  powers  of  these  organi- 
zations are  exercised. 
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There  was  a  strike  of  the  employees  of  all  the  railways 
of  France  in  1910 ;  and  the  majority  of  the  arbitration 
board  described  this  as  an  example  of  what  might  occur 
in  the  United  States.  Mr.  Morrissey  denied  the  analogy. 

The  immediate  cause  of  the  French  strike  [said  he]  was 
the  refusal  of  the  railway  officials  to  confer  with  the  repre- 
sentatives of  their  employees  in  order  that  there  might  not 
even  be  a  discussion  of  the  employees'  demands.  There  is  no 
such  condition  in  America. 

Every  argument  made  by  Mr.  Morrissey  was  swiftly 
refuted  by  the  irresistible  logic  of  events.  In  1914  the 
engineers  and  firemen  of  the  railways  west  of  the  Mis- 
sissippi river  made  demands  upon  the  companies,  and 
the  companies  made  counterdemands.  The  railways  of- 
fered to  arbitrate  the  demands  of  both  sides.  The  em- 
ployees consented  to  arbitration  of  their  own  demands, 
but  refused  to  arbitrate  those  of  the  railways.  The  or- 
der was  issued  for  a  strike.  The  war  in  Europe  had 
just  begun.  It  was  a  time  of  industrial  and  financial 
crisis.  President  "Wilson  intervened,  finally  appealing 
to  the  managers  of  the  railways  on  patriotic  grounds  to 
withdraw  their  demands  and  arbitrate  only  those  of  the 
employees.  Only  the  compliance  of  the  managers 
averted  the  disaster. 

Still  more  impressive  and  conclusive  was  the  lesson 
taught  in  1916  and  1917.  In  this  instance  not  only  did 
all  the  locomotive  engineers,  conductors,  firemen  and 
other  trainmen  for  the  first  time  join  in  making  de- 
mands on  all  the  railways,  but  they  refused  to  submit 
to  arbitration  in  any  form  any  of  the  points  in  con- 
troversy, whether  raised  by  themselves  or  by  the  rail- 
ways. President  Wilson  asked  the  companies  to  accede 
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to  the  demand  for  a  "basic  eight-hour  day"  and  leave 
other  matters  in  issue  to  subsequent  determination. 
When  the  labor  leaders  heard  that  the  railways  had 
decided  to  reject  the  President's  plan,  they  immediately 
issued  an  order  for  a  nation-wide  strike;  and  it  was 
averted  only  by  the  hurried  passage  of  the  Adamson 
act.  The  order  for  a  strike  was  withdrawn  only  thirty- 
six  hours  before  the  strike  was  to  have  begun.  When 
the  decision  of  the  Supreme  Court  regarding  the  consti- 
tutionality of  the  Adamson  act  failed  to  be  rendered  as 
soon  as  the  labor  leaders  thought  it  should  be  they  again 
(in  March,  1917)  ordered  a  nation-wide  strike.  It  is 
clear  that  labor  leaders  who  would  twice  issue  orders 
for  a  nation-wide  railway  strike  in  this  manner  and 
under  these  conditions  would  put  such  an  order  into  ef- 
fect. It  is  clear  that  railway  managers  who  would  meet 
the  issue  unflinchingly,  as  the  railway  managers  did  in 
this  instance,  would  let  a  strike  come.  It  is  evident, 
therefore,  that  the  time  has  arrived  for  a  change  in  our 
methods  of  dealing  with  labor  disputes  on  railways. 

There  has  been  frequent  government  intervention  in 
labor  disputes  on  railways  in  this  country  for  some 
years.  The  laws  under  which  it  has  occurred  have  ap- 
plied only  to  disputes  between  the  carriers  and  their 
employees  in  train  service.  The  Erdman  act,  passed  by 
Congress  in  1898,  provided  for  mediation  by  the  Com- 
missioner of  Labor  and  the  chairman  of  the  Interstate 
Commerce  Commission,  and,  if  this  failed,  for  arbitra- 
tion by  a  board  composed  of  one  representative  of  the 
railways,  one  representative  of  labor  and  one  member 
chosen  by  these  two  or  by  the  mediators.  The  Newlands 
act,  passed  subsequently  at  the  joint  request  of  the  rail- 
ways and  the  labor  brotherhoods,  created  a  permanent 
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mediation  and  conciliation  board  of  three  members, 
and  provided  for  arbitration,  if  mediation  failed,  by  a 
board  of  six  members — two  representing  the  railways, 
two  the  employees  and  two  supposedly  impartial.  The 
Newlands  act,  like  the  Erdman  act,  left  it  optional 
with  the  parties  whether  they  should  accept  mediation 
or  arbitration.  So  long  as  the  parties  were  disposed  to 
make  settlements  through  mediation,  or  to  arbitrate,  this 
system  was  useful  as  a  preventive  of  strikes.  When, 
however,  in  1916  the  employees  announced  that  they 
would  not  arbitrate,  and  stuck  to  it,  the  system  of  vol- 
untary arbitration  broke  down. 

Government  ownership  is  urged  by  some  as  a  specific 
for  all  the  ills  which  develop  under  private  ownership ; 
and  recently  it  often  has  been  suggested  as  the  only  sure 
preventive  of  strikes.  But  strikes  have  not  been  un- 
known on  state  railways.  The  locomotive  engineers  and 
firemen  of  the  state  railways  of  Victoria  struck  in  1903. 
A  serious  strike  occurred  on  the  state  railways  of  Hun- 
gary in  1904.  The  employees  of  the  state  railways  of 
Italy,  by  threatening  to  strike,  succeeded  in  1905  in 
getting  rid  of  an  objectionable  general  manager.  The 
employees  of  the  two  state  railways  of  France  went  on 
strike  with  the  employees  of  all  the  private  railways  in 
1910.  There  even  has  been  a  strike  already  on  the  rail- 
way which  the  government  of  the  United  States  is  build- 
ing in  Alaska;  and  it  was  quite  successful,  the  strikers 
getting  practically  all  they  demanded. 

Under  either  government  or  private  ownership  dif- 
ferences are  sure  to  arise  from  time  to  time  between  the 
management  of  the  railways  and  the  employees.  In  case 
the  differences  become  serious,  and  strikes  are  permitted, 
the  employees,  especially  if  they  are  organized,  are  quite 


180  REGULATION  OF  RAILWAYS 

likely  to  strike.  The  Prussian  government,  true  to  its 
character  in  other  respects,  makes  strikes  on  the  rail- 
ways it  owns  and  operates  practically  impossible  by  pro- 
hibiting the  employees  from  belonging  to  unions  or  from 
holding  meetings  except  such  as  are  attended  and  pre- 
sided over  by  their  officers.  The  employees  of  the 
French  railways,  state  and  private,  on  the  very  day 
the  general  strike  was  declared  in  1910,  were  mobilized 
under  the  military  laws,  and  ordered  to  the  colors  for 
three  weeks'  training.  The  duty  to  which  they  were  as- 
signed was  that  of  maintaining  and  operating  the  rail- 
ways in  the  usual  manner.  It  will  be  noted  that  this 
strike  was  on  both  state  and  private  railways,  and  that 
precisely  the  same  measure  was  used  on  both  to  break 
it.  Similar  methods  were  employed  in  breaking  the 
strike  on  the  Hungarian  state  railways  in  1904. 

It  would  be  neither  practicable  nor  desirable  for  the 
government  of  the  United  States  to  interfere,  after  the 
Prussian  manner,  with  the  organization  of  railway  em- 
ployees. Nor  would  it  be  possible  in  this  country,  at 
least  in  time  of  peace,  to  break  a  strike  by  mobilizing 
railway  employees,  as  was  done  in  France  and  Hun- 
gary. At  the  same  time,  our  recent  experience  has  dem- 
onstrated that  we  cannot  reasonably  hope  much  longer 
to  avoid  nation-wide  railway  strikes  unless  some  form 
of  coercion  is  adopted  by  the  federal  government  to  pre- 
vent them. 

Legislation  has  been  passed  in  many  countries  for  the 
prevention  of  strikes  and  lockouts,  not  only  on  railways 
and  other  public  utilities,  but  in  industries  of  almost 
every  kind.  Until  a  comparatively  few  years  ago  pro- 
posals for  the  arbitration  of  labor  disputes  usually  orig- 
inated with  labor  and  were  often  rejected  by  capital. 
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Consequently,  at  that  time  labor  leaders,  seconded  by 
most  social  reformers,  advocated  legislation  making  ar- 
bitration compulsory.  Within  the  last  quarter-century 
this  system  has  been  tried  in  several  countries,  espe- 
cially New  Zealand  and  Australia.  The  original  com- 
pulsory arbitration  act  of  New  Zealand  was  passed  in 
1894.  District  boards  of  conciliation,  consisting  of  both 
employers  and  employees,  and  a  court  of  arbitration, 
consisting  of  a  president,  one  representative  of  the  un- 
ions of  employers  and  one  representative  of  the  unions 
of  workers,  were  created.  Reports  as  to  the  operation 
of  this  system  are  practically  unanimous.  From  1894 
to  1900  New  Zealand  was  prosperous ;  the  awards  of  the 
arbitration  court  usually  resulted  in  substantial  ad- 
vances in  wages;  and  during  this  time  compulsory  ar- 
bitration was  in  high  favor  with  labor  and  there  were  no 
strikes.  During  the  next  six  years  the  country  was  less 
prosperous,  the  awards  began  to  result  in  small  increases 
in  wages  or  none,  and,  as  one  author  says,  "labor  be- 
came less  satisfied,  and  capital  less  distrustful, ' '  but 
there  were  still  no  strikes.  Between  1906  and  1912," 
when  labor  was  "in  open  revolt  and  capital  endeav- 
ored to  uphold  the  act,"  there  were  63  strikes. 

The  first  of  these  was  declared  by  the  employees  of 
the  street  railways  of  Auckland  in  November,  1906, 
showing  that  the  law  was  no  more  effective  as  ap- 
plied to  public  utilities  and  their  employees  than  as 
applied  to  other  employers  and  their  employees.  There 
was  provided  a  maximum  fine  of  $2,500  for  any  employer 
and  one  of  $50  for  any  employee  who  should  violate  the 
arbitration  law;  and  in  this  case  both  the  company  and 
the  striking  employees  were  fined.  But  from  that  time 
strikes  continued  to  occur  in  various  lines  of  industry 
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in  spite  of  the  fact  that  fines  continued  to  be  imposed. 
In  1909  the  law  was  amended.  Three  permanent  com- 
missioners of  conciliation  are  now  appointed  by  the  gov- 
ernment. In  case  of  a  labor  dispute  one  of  them  goes  to 
the  scene  and  tries  to  settle  it.  If  unsuccessful  he  or- 
ganizes a  council  of  conciliation,  which  includes  two  or 
more  representatives  of  both  parties.  Every  dispute 
must  now  be  referred  to  such  a  council  before  it  can  be 
carried  to  the  arbitration  court.  This  system  is  said  to 
work  better  than  the  earlier  one;  but  the  record  shows 
that  while  compulsory  arbitration  in  New  Zealand  has 
prevented  lockouts,  it  has  not  prevented  strikes.  It  has 
been  found  possible  under  it  always  to  enforce  awards 
against  employers,  but  not  always  against  employees. 
In  other  words,  the  system  is  effectively  compulsory 
only  in  its  application  to  employers. 

The  experience  of  Australia  has  been  similar.  The 
Australian  commonwealth  has  a  compulsory  arbitra- 
tion act  which  has  been  in  effect  for  twelve  years,  and 
the  different  states  have  tried  various  similar  schemes. 
They,  also,  have  prevented  lockouts,  but  not  strikes. 
Norway  formerly  had  a  compulsory  arbitration  law, 
but  opposition  to  it  by  both  capital  and  labor  caused  its 
repeal.  After  a  general  strike  in  1916,  which  itself  fol- 
lowed a  strike  of  four  months  in  the  mining  and  iron 
and  steel  industries,  another  compulsory  arbitration  law 
was  enacted  to  remain  in  effect  during  the  continuance 
of  the  present  war  in  Europe. 

A  measure  similar  in  purpose  to  those  mentioned,  but 
narrower  in  its  scope,  and  differing  widely  from  them 
in  the  means  it  provides  for  accomplishing  its  ends,  is 
the  Industrial  Disputes  Act  of  Canada.  This  law  was 
passed  in  1907  as  a  result  of  a  serious  and  protracted 
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coal  mine  strike  in  one  of  the  western  provinces.  It 
applies  to  railroads  and  other  public  utilities,  and  to 
mines  of  all  kinds.  It  prohibits,  under  heavy  penalties, 
a  lockout  or  strike  until  the  matters  in  dispute  shall 
have  been  referred  to  a  conciliation  and  investigating 
board.  The  party  about  to  lockout  or  strike  must  give 
notice  to  the  Dominion  government,  together  with  a 
statement  regarding  the  matters  in  controversy.  The 
Minister  of  Labor  calls  on  each  party  to  name  a  mem- 
ber of  the  board.  These  two  are  given  opportunity  to 
name  a  third,  who  becomes  chairman.  If  they  fail  to 
do  so,  he  is  appointed  by  the  Minister  of  Labor.  The 
primary  function  of  this  board  is  that  of  mediation.  If 
it  fails  to  effect  a  settlement,  it  takes  testimony,  and  pre- 
pares a  report,  which  is  made  public,  summarizing  the 
evidence  and  giving  its  conclusions  as  to  the  bases  on 
which  a  settlement  should  be  made. 

This  measure  differs  from  those  establishing  compul- 
sory arbitration  in  not  requiring  obedience  to  the  awards 
made  under  it.  Like  them,  it  has  not  succeeded  in  en- 
tirely preventing  strikes.  But  almost  always  in  cases 
of  industrial  disputes  its  provisions  have  been  obeyed, 
with  resulting  peaceful  settlements  in  a  large  majority 
of  cases.  Of  75  disputes  on  railways  which,  to  the  end 
of  the  year  1916,  had  been  investigated  under  its  pro- 
visions, all  but  9  had  been  settled  without  strikes  or  lock- 
outs; and,  as  already  indicated,  the  Canadian  law  ap- 
plies to  disputes  affecting  any  class  of  railway  em- 
ployees, not  merely  those  in  train  service. 

Our  experience  in  the  United  States  has  shown  that 
a  system  which  leaves  mediation  and  arbitration  of  labor 
disputes  on  railways  entirely  optional  with  the  parties, 
cannot  be  relied  on  to  safeguard  the  interests  of  the 
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public.  At  the  same  time  the  experience  of  other  coun- 
tries with  compulsory  arbitration  shows  that  while  it 
is  attractive  in  theory  it  often  proves  unworkable  in 
practice.  If  employees  are  determined  not  to  carry  out 
the  terms  of  an  award,  there  appears  to  be,  at  least  in 
democratic  countries,  no  practical  way  of  compelling 
them  to  do  so.  Fines  have  proved  ineffectual,  and  pro- 
visions for  imprisonment  probably  could  not  be  en- 
forced. 

For  the  present  it  seems  best  to  take  in  the  United 
States  a  middle  course  between  the  policy  of  entirely 
voluntary  arbitration  and  that  of  compulsory  arbitra- 
tion. In  other  words,  we  should  apply  to  labor  contro- 
versies threatening  to  interrupt  railway  service  a  sys- 
tem modeled  after  that  of  Canada.  The  most  important 
feature  of  that  system  is  that  it  does  not  make  lockouts 
and  strikes  illegal  and  arbitration  and  acceptance  of  the 
awards  compulsory,  but  that  it  merely  makes  strikes 
and  lockouts  illegal  if  declared  before  there  has  been4 
a  public  investigation  of  and  report  on  the  matters  in 
controversy. 

Most  of  the  leaders  of  organized  labor  formerly  ad- 
vocated compulsory  arbitration.  At  present,  most  of 
the  labor  leaders  of  this  country  oppose  the  placing  of 
any  restriction  on  the  right  of  railway  employees  to 
strike.  They  declare  that  merely  to  prohibit  strikes 
until  there  can  be  public  investigation  is  to  subject  rail- 
way employees  to  "involuntary  servitude."  But  such 
a  system  does  not  involve  any  abridgment  of  the  free- 
dom of  the  individual.  It  merely  imposes  a  limitation 
on  the  action  of  employees  collectively;  and  no  princi- 
ple of  economics  or  jurisprudence  is  more  fundamental 
than  that  it  may  be  the  right  and  duty  of  society  to  im- 
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pose  restrictions  on  the  collective  action  of  large  num- 
bers of  men  which  it  would  be  wrong  to  impose  on  the 
action  of  individuals. 

"Involuntary  servitude"  is  merely  a  euphemism  for 
slavery.  It  is  obvious  that  legislation  prohibiting  strikes 
until  after  public  investigation  does  not  establish  slav- 
ery. "Involuntary  servitude"  is  prohibited  by  the 
Federal  Constitution;  and  yet  the  United  States  Su- 
preme Court,  in  deciding  the  Adamson  law  case,  held 
that  Congress  could  provide  for  compulsory  arbitration 
of  labor  disputes  that  might  interrupt  transportation. 
We  must  look  beyond  this  "involuntary  servitude" 
argument  for  the  true  reason  why  labor  leaders  are  so 
strongly  opposed  to  any  restriction  of  the  right  of  rail- 
way employees  to  strike.  The  true  reason  probably  is 
that  they  fear  such  restriction  will  result  in  weakening 
the  bargaining  power  of  the  labor  brotherhoods.  As 
already  stated,  the  labor  situation  on  railways  and 
other  public  utilities  is  unique,  and  this  point  calls 
attention  to  one  of  the  most  important  respects  in  which 
it  is  unique.  In  every  other  class  of  industry  employ- 
ers have  the  same  legal  and  moral  power  and  right  to 
seize  upon  favorable  opportunities  to  force  through  re- 
ductions in  wages  and  changes  in  conditions  of  employ- 
ment by  resort  to  the  lockout  that  the  employees  have 
to  seize  upon  favorable  opportunities  to  force  through 
increases  in  wages  and  changes  in  conditions  of  employ- 
ment by  resort  to  the  strike.  Therefore,  in  any  other 
industry  in  which  both  employers  and  employees  are 
strongly  organized  there  may  be  a  substantial  parity 
in  their  collective  bargaining  power. 

In  the  case  of  railways  and  other  public  utilities,  on 
the  other  hand,  the  employer  may  not  legally  suspend 
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operation.  This  means,  as  to  most  classes  of  employees, 
that  he  cannot  use  the  lockout.  In  consequence,  if  the 
employees  of  railways  and  other  public  utilities  are  per- 
mitted to  strike  whenever  they  please  this  gives  them  in 
collective  bargaining  an  important  advantage.  The  em- 
ployees in  railway  train  service  in  this  country  have 
used  this  advantage  often  and  skillfully.  It  is  mainly 
owing  to  this  that  they  have  got  their  wages  on  a  basis 
higher  than  those  of  any  other  workingmen  in  the 
world.  A  law  absolutely  prohibiting  strikes  in  train 
service,  if  enforced,  would  largely  destroy  the  advan- 
tage in  bargaining  possessed  by  these  employees.  A  law 
merely  prohibiting  strikes  until  after  public  investiga- 
tion would  greatly  impair  it.  While  the  investigation 
was  going  on  the  most  opportune  time  for  putting  a 
strike  into  effect  would  pass,  and  the  ardor  of  the  men 
for  it  would  cool.  This  would  be  partly  because  of  the 
delay  involved.  It  would  also  be  partly  because  of  the 
fact  that  the  public  would  become  informed  as  to  the 
matters  in  controversy ;  that  it  would  have  before  it  the 
recommendations  of  an  impartial  board  as  to  a  settle- 
ment; and  that  it  probably  would  strongly  oppose  and 
condemn  any  move  to  bring  about  a  strike  in  disregard 
of  these  recommendations. 

From  the  standpoint  of  the  leaders  of  organized 
labor  these  are  strong  arguments  against  imposing  limi- 
tations on  the  right  to  strike.  From  the  standpoint  of 
the  public  they  are  just  as  strong  arguments  in  favor 
of  imposing  such  limitations.  It  is  not  to  the  interest 
of  the  public  that  the  employees  of  railways  and  other 
public  utilities  shall  possess  a  disproportionate  power 
in  bargaining  with  their  employers.  The  profits  of  pub- 
lic utilities,  unlike  those  of  other  concerns,  are  con- 
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trolled  by  public  authorities  to  prevent  them  from  be- 
coming excessive.  Since  such  concerns  are  required  to 
do  business  on  a  comparatively  narrow  margin  of  profit, 
every  considerable  change  in  the  wages  they  pay  must 
affect  the  rates  they  charge  the  public  or  the  service  they 
render  to  it.  It  is  hardly  necessary  to  add  that  it  is  to 
the  public  interest  to  interpose  all  reasonable  obstacles 
in  the  way  of  strikes. 

However,  before  a  system  of  compulsory  investiga- 
tion of  industrial  disputes  can  be  made  to  accomplish 
the  greatest  good,  it  will  have  to  be  given  some  fea- 
tures which  have  not  yet  been  introduced  into  it.  Its 
most  important  object  should  be  to  prevent  strikes;  but 
it  should  also  aim  to  secure  settlements  of  disputes  which 
will  be  just  to  all,  including  the  public.  But  what  is 
just  cannot  well  be  determined  by  such  temporary 
boards  as  have  been  organized  under  the  Industrial  Dis- 
putes Act  in  Canada  and  under  the  Erdman  and  New- 
lands  acts  in  this  country.  The  determination  of  the 
conditions  of  employment  and  the  wages  that  should 
prevail  on  railways  is  as  technical,  and  almost  as  im- 
portant, a  matter  as  the  determination  of  railway  rates. 
Therefore,  the  investigation  of  labor  disputes  on  rail- 
ways, like  the  regulation  of  rates,  should  be  delegated  to 
some  body  which,  from  the  training  and  experience  of 
its  members,  will  be  expert  in  getting  at  the  true  facts 
and  conditions,  and  in  making  sound  and  fair  recom- 
mendations as  to  settlements.  The  body  to  which  this 
function  should  logically  be  delegated  is  that  which 
already  regulates  railway  rates  and  operation,  viz.,  the 
Interstate  Commerce  Commission.  In  any  event,  the 
connection  between  the  body  that  investigates  labor 
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disputes  and  the  body  that  regulates  rates  and  opera- 
tion should  be  close. 

Probably  the  best  alternative  to  turning  the  entire 
matter  over  to  the  Interstate  Commerce  Commission 
would  be  to  provide  that  each  investigating  board 
should  be  composed  of  the  following:  (1)  A  permanent 
chairman,  who  should  preferably  be  an  army  officer,  and 
who,  because  of  the  permanency  of  his  tenure,  would  in 
time  become  an  expert  on  labor  controversies;  (2)  a 
member  of  the  Interstate  Commerce  Commission,  to  be 
designated  for  the  occasion  by  that  Commission,  who 
would  bring  into  the  deliberations  a  broad  knowledge 
of  the  railway  situation;  (3)  a  member  of  the  Federal 
Trade  Commission,  to  be  designated  for  the  occasion  by 
the  Trade  Commission,  who  would  bring  to  the  delibera- 
tions a  broad  knowledge  of  the  general  business  situa- 
tion; (4)  a  representative  of  the  railways,  who  would 
bring  expert  knowledge  of  railway  matters  and  express 
the  railway  point  of  view;  (5)  a  representative  of  the 
employees,  who  would  bring  expert  knowledge  of  the 
labor  situation  and  express  the  labor  point  of  view. 

The  Erdman  and  Newlands  acts  provided  for  arbitra- 
tion boards  composed  of  equal  numbers  of  representa- 
tives of  the  railways,  of  the  employees  and  of  the  public. 
It  has  been  justly  complained  of  these  boards  that  the 
minority  of  their  members  representing  the  public  were 
impartial  but  not  expert,  while  the  majority,  represent- 
ing the  employers  and  employees,  were  expert  but  not 
impartial.  Either  the  Interstate  Commerce  Commis- 
sion or  boards  organized  according  to  the  alternative 
plan  suggested  above  would  largely  meet  these  objec- 
tions. 

As  important  as  it  is  that  the  public  should  have  rail- 
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way  labor  controversies  elucidated  for  it  by  an  expert  and 
impartial  board,  the  service  which  such  a  board  could 
render  in  influencing  the  attitudes  of  the  immediate 
parties  themselves  might  be  more  important.  In  order 
that  this  service  might  be  rendered  in  the  most  efficient 
manner,  the  law  should  provide  that  no  strike  vote  may 
be  taken  until  the  investigating  board  has  made  its  re- 
port, and  that  with  every  strike  ballot  sent  out  there 
should  be  enclosed  a  brief  statement,  prepared  by  the 
board  itself,  setting  forth  its  conclusions  and  recommen- 
dations, and  the  reasons  for  them.  It  might  be  well  to 
provide  that  strike  votes  shall  be  by  secret  ballot,  so  that 
no  employee  may  be  prevented  from  expressing  his  true 
sentiments.  The  question  whether  the  railway  transpor- 
tation of  the  United  States  shall  be  interrupted  is  a 
more  important  one  than  most  of  those  voted  on  at  po- 
litical elections,  and  therefore  no  pains  should  be  spared 
to  insure  that  it  will  be  voted  on  intelligently  and  with- 
out duress. 

The  insuperable  obstacle  that  has  been  encountered 
in  the  administration  of  compulsory  arbitration  laws 
has  been  that  of  getting  employees  to  carry  out  awards. 
Will  equal  difficulty  be  met  in  the  administration  of  a 
well-devised  scheme  of  compulsory  investigation?  Both 
consideration  of  the  conditions  and  the  experience  of 
Canada  indicate  that  it  will  not  be.  The  only  prohibi- 
tions of  such  a  system  are  those  applying  to  strikes  and 
lockouts  previous  to  investigations.  There  is  no  reason 
why  the  penalties  applicable,  on  the  one  hand,  to  the 
railway  companies  and  their  officers,  and,  on  the  other 
hand,  to  the  officers  of  the  unions,  to  their  individual 
members,  and  to  the  unions  themselves  and  their  prop- 
erties and  funds,  cannot  be  made  heavy  enough,  if  en- 
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forced,  to  secure  obedience  to  the  law;  and  it  should 
be  much  easier  to  secure  enforcement  of  penalties  for 
violations  of  such  prohibitions  than  to  secure  the  en- 
forcement of  penalties  against  men  who  have  struck 
rather  than  carry  out  an  award  already  made,  and 
which  they  regard  as  unjust.  There  is  no  "involun- 
tary servitude "  in  the  former  proceeding.  The  latter 
may  savor  of  it. 

It  is  not  probable  that  a  plan  such  as  that  outlined 
would  secure  entirely  equitable  settlements  of  railway 
labor  controversies ;  but  it  would  secure  much  fairer  set- 
tlements than  any  plan  tried  heretofore.  It  is  not  prob- 
able that  it  would  entirely  prevent  strikes  in  railway 
train  service,  but  it  would  almost  certainly  prevent  na- 
tion-wide tie-ups,  while  strictly  limiting  the  number  af- 
fecting smaller  areas.  Should  a  well-devised  scheme  of 
compulsory  investigation  of  railway  labor  disputes  fail, 
public  sentiment  might  be  educated  by  its  operation  and 
irritated  by  its  failure  to  a  point  where  it  would  cause 
the  enactment  and  enforcement  of  a  law  entirely  pro- 
hibiting railway  strikes  and  providing  for  compulsory 
arbitration. 


CHAPTER  XI 

GOVERNMENT  REGULATION  VEESUS  GOVERNMENT 

OWNERSHIP 

The  Great  War  will  throw  light  on  many  important 
questions.  One  of  these  is  the  question  of  government 
ownership  versus  private  ownership  and  government 
regulation  of  railways. 

For  many  years  the  railways  of  the  United  States 
were  managed  by  their  owners  and  officers  with  little 
government  interference.  The  results  were  not  satis- 
factory to  the  public.  The  discerning  foresaw  that  gov- 
ernment regulation  would  do  harm  as  well  as  good.  The 
public  became  convinced,  however,  that  it  would  gain 
more  by  this  policy  than  it  would  lose.  Effective  regu- 
lation was,  therefore,  begun  with  the  passage  of  the 
Hepburn  rate  law  by  Congress  in  1906. 

Varying  opinions  are  held  regarding  the  results  of 
the  policy  since  followed.  The  number  of  persons  who 
still  believe  in  unregulated  private  management  is 
small.  The  number  who  regard  the  present  system  of 
regulation  as  satisfactory  also  is  small.  The  number 
who  favor  private  ownership  subject  to  better  regulation 
probably  constitutes  a  majority.  The  number  who  re- 
gard government  ownership  as  the  ultimate  and  best 
solution  of  the  railway  problem  also  is  large.  It  is 
probable  that  the  struggle  of  the  future  over  the  rail- 
way question  will  be  between  those  who  favor  private 
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ownership  subject  to  public  regulation  and  those  who 
favor  government  ownership. 

Before  the  war  the  question  of  government  regula- 
tion versus  government  ownership  was  recognized  as 
having  various  phases,  but  three  were  considered  of  par- 
amount importance,  and  the  war  has  not  changed  this. 
One  of  these  phases  is  the  military.  Which  policy  prob- 
ably will  have  the  greater  tendency  to  enable  the  nation 
successfully  to  attack  its  enemies  or  to  defend  itself? 
Another  is  the  economic  phase.  Which  policy  probably 
will  better  promote  the  economic  welfare  of  the  coun- 
try? Third,  there  is  the  political  phase.  Which  policy 
probably  will  produce  the  more  favorable  effects  on 
the  government  of  the  country? 

I.  RAILWAY  OWNERSHIP  AND  NATIONAL  DEFENSE 

Before  the  present  war  there  was  much  evidence  bear- 
ing upon  the  economic  and  political  phases  of  the  ques- 
tion. There  was  very  little  which  threw  any  light  on 
its  military  phase.  There  had  been  no  great  war  in 
which  the  service  of  railways  owned  and  managed  by 
private  companies  had  been  directly  pitted  against  the 
service  of  railways  owned  and  managed  by  governments. 

The  foremost  representative  of  militarism,  Ger- 
many, had  proceeded  on  the  assumption  that,  primarily 
for  military  reasons,  railways  ought  to  be  in  the  hands 
of  the  state.  Austria,  the  other  great  Central  power, 
had  done  likewise.  The  railways  of  Belgium  also  were 
government-owned,  as  were  60  per  cent  of  those  of 
European  Russia.  On  the  other  hand,  in  England  at 
the  outbreak  of  the  war  all  the  railways  were  in  pri- 
vate hands,  while  in  France  five  of  the  seven  great  com- 
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panics,  having  over  80  per  cent  of  the  total  mileage, 
also  were  under  private  management. 

It  was  the  railways  of  these  six  countries  which  had 
to  perform  the  great  feats  of  military  transportation 
in  the  early  stages  of  the  conflict.  As  to  the  countries 
which  have  since  entered  it,  in  Japan,  Italy,  Kouma- 
nia,  Bulgaria  and  Turkey  government  ownership  pre- 
ponderates, while  in  the  United  States  private  owner- 
ship prevails.  In  Canada  private  ownership  preponder- 
ates; in  Australia,  government  ownership.  Any  conclu- 
sion drawn  now  from  the  experience  of  the  various 
countries  with  railways  in  the  war  might  be  negatived 
by  later  experience.  But  at  any  rate  it  may  be  said 
that  consideration  of  the  relative  advantages  of  pri- 
vate and  public  ownership  from  a  military  point  of 
view  need  no  longer  be  based  on  pure  theory. 

Railway  transportation  is  no  longer  merely  inciden- 
tal to  military  operations.  The  experience  of  the  last 
three  years  has  shown  that  war  on  the  modern  scale 
could  not  be  conducted  without  railways.  It  is  railway 
transportation  which  has  made  it  possible  to  move  the 
enormous  armies  now  put  into  the  field  and  to  provide 
them  with  the  immense  quantities  of  munitions,  food- 
stuffs, and  other  supplies  which  they  consume.  Before 
the  age  of  railroads,  when  an  army  moved  any  consid- 
erable distance  from  its  base  of  supplies  it  had  to  "live 
upon  the  country, ' '  and  the  size  of  an  army  which  could 
do  this  was  necessarily  small,  measured  by  present  stan- 
dards. Now  armies  can  carry  on  their  operations  long 
distances  from  their  bases  of  supplies  because  railways 
enable  them  to  draw  their  supplies  from  throughout  en- 
tire countries  and,  with  the  aid  of  steamships,  from 
throughout  the  world.  The  relative  efficiency  with 
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which  the  railways  of  the  combatants  render  their  ser- 
vice has  become  a  factor  of  vital  importance. 

Before  the  Great  War  it  was  contended  by  advo- 
cates of  government  ownership  that  this  policy  was 
necessary  in  order  that  in  war,  railway  operation  might 
be  directed  with  the  secrecy,  the  centralization  and  the 
unity  of  control  essential  to  the  greatest  celerity  and 
efficiency  of  action.  The  first  moves  in  the  world  war 
seemed  to  support  this  contention.  The  mobilization  of 
the  German  army  was  conducted  with  greater  celerity 
and  on  a  larger  scale  in  the  early  stages  than  that  of 
the  other  combatants.  But  in  England  and  France, 
although  all  the  railways  of  the  former  and  most  of 
those  of  the  latter  were  owned  by  private  companies, 
there  had  been  worked  out  in  advance  and  given  the 
force  of  law  plans  for  centralizing  and  unifying  the 
management  of  the  railways  and  coordinating  their 
operations  with  those  of  the  army  and  navy  depart- 
ments. These  plans  were  almost  instantly  put  into  ef- 
fect, and  all  the  available  evidence  indicates  that,  on  the 
whole,  the  English  and  French  railways  have  given  at 
least  as  good  an  account  of  themselves  as  those  of  Ger- 
many. If  they  did  not  do  so  in  the  very  first  days  of 
the  war  this  probably  was  due,  not  to  the  fact  that  they 
were  under  private  management,  but  to  the  circum- 
stances that  Germany  was  the  aggressor,  and  that  in  re- 
spect not  only  to  military  transportation,  but  to  all  other 
matters  affecting  the  conduct  of  the  war,  she  was  much 
better  prepared  than  England  and  France. 

In  fact,  before  the  war  began  the  manager  of  one  of 
the  large  English  systems  predicted  that  the  railways  of 
his  country  would  be  able  to  bear  any  burden  that  the 
government  might  ever  put  upon  them  in  connection 
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with  military  operations,  and  after  the  war  had  been 
in  progress  some  time  the  chairman  of  one  of  the 
largest  British  systems  made  a  public  statement  which 
stands  uncontradicted  that  the  railways  were  better 
prepared  at  the  start  to  perform  their  part  and  did 
perform  it  better  than  any  department  of  the  govern- 
ment. Now,  the  management  of  the  British  railways 
during  the  war  cannot  properly  be  called  government 
operation,  since  they  are  being  managed  by  a  Railway 
Executive  Committee  composed  of  their  own  general 
managers  and  officered  by  the  same  men  who  were  op- 
erating them  before  the  war  began. 

Practically  the  same  statement  may  be  made  as  to 
the  French  railways.  It  is  well  known  that  General 
Joffre,  "the  hero  of  the  Marne,"  has  said  that  "This 
is  a  railway  war,"  and  has  added,  "The  battle  of  the 
Marne  was  won  by  the  railways  of  France."  It  was  not 
the  two  French  state  railways,  but  two  of  the  great  pri- 
vate railways,  the  Northern  and  the  Eastern,  which  had 
to  render  the  greatest  service  to  the  French  armies  in 
the  battle  of  the  Marne,  as  they  have  had  to  do  in  the 
subsequent  military  operations. 

The  most  conspicuous  failure  of  railways  in  war  has 
been  in  Eussia;  and  the  government-owned  railways  of 
Austria  have  not  made  as  good  a  showing  as  the  pri- 
vate railways  of  England  and  France. 

In  no  other  country,  perhaps,  has  the  adaptability  of 
private  railways  to  the  conditions  of  war  been  better 
illustrated  than  in  the  United  States.  As  shown  in  an 
earlier  chapter,  five  days  after  Congress  declared  war 
against  Germany,  the  chief  executives  of  our  railways, 
in  response  to  a  suggestion  from  the  Council  of  Na- 
tional Defense,  met  in  Washington  to  confer  regarding 
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the  means  they  ought  to  adopt  to  enable  the  roads  to 
render  to  the  government  and  the  public  during  the 
war  the  most  efficient  service.  Their  meeting  was  short, 
but  before  it  adjourned  they  had  resolved  to  subordinate 
all  their  individual  interests  and  competitive  rivalries 
to  the  object  of  rendering  the  maximum  amount  of  use- 
ful service  to  the  government  and  the  public.  They  de- 
termined that  during  the  war  the  railways  should  be 
operated  as  a  single  national  transportation  system,  and 
for  the  carrying  out  of  this  plan  they  created  a  com- 
mittee of  five  railway  chairmen  and  presidents,  now 
known  as  the  " Railroads'  War  Board, "  in  which  was 
vested  authority  to  supervise  the  management  of  every 
line  in  the  country. 

In  consequence  the  railways  were  the  first  industry 
to  tender  to  the  national  government  a  unified  service 
under  a  centralized  management.  They  were  already 
almost  overwhelmed  with  a  commercial  traffic  which 
during  the  preceding  two  years  had  expanded  at  a  rate 
unprecedented ;  and  on  May  1,  1917,  there  was  reported 
the  largest  car  shortage  ever  known.  On  August  1,  as 
a  result  of  the  exertions  of  the  railroad  managements, 
under  the  supervision  of  their  War  Board,  and  the  co- 
operation of  public  officials  and  shippers,  the  car  short- 
age had  been  reduced  75  per  cent.  But  traffic  continued 
to  increase ;  it  soon  became  20  per  cent  greater  than  in 
1916  and  50  per  cent  greater  than  in  1915;  and  in  the 
fall  the  number  of  unfilled  requisitions  for  cars  began  to 
grow  rapidly  again.  Since  the  war  began  the  traffic  of 
the  English  railways  has  increased  50  per  cent ;  and  that 
of  the  French  railways  serving  the  zone  of  military  oper- 
ations has  doubled.  The  entrance  of  the  United  States 
into  the  war  has  added  greatly  to  the  already  enormous 
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traffic  with  which  our  railways  were  burdened.  It  was 
in  anticipation  of  this  that  the  government  allowed,  and, 
indeed,  encouraged  our  railways  to  adopt  the  resolution 
to  eliminate  their  competitive  rivalries.  President  Wil- 
son finally  decided  that  government  control  must  be 
substituted  for  private  control  of  management,  but  this 
was  made  necessary — if  it  was  necessary — by  restrictive 
regulatory  laws  which  government  control  could  set 
aside.  The  government  is  carrying  out  the  desire  of 
the  railway  managers  themselves  to  operate  as  a  single 
system ;  and  except  to  the  end  of  accomplishing  this  pur- 
pose there  have  not  been,  and  probably  will  not  be,  any 
radical  changes  of  organizations  or  methods.  Govern- 
ment control  pushed  aside  government  regulation  rather 
than  private  management. 

If  we  can  judge  by  the  experience  of  our  own  and 
other  countries  thus  far,  the  operation  of  railways  in 
the  war  is  going  to  demonstrate  that  the  system  of  pri- 
vate management  subject  to  public  regulation  has  a 
flexibility  and  adaptability,  and,  if  the  use  of  a  slang 
expression  may  be  allowed,  a  "punch,"  which  makes 
railways  under  this  system  a  more  potent  instrumen- 
tality in  war  than  railways  owned  and  operated  by  a 
government.  This  is  due  to  a  number  of  causes.  One 
of  them  is,  that  private  ownership  results  in  stronger 
and  more  resourceful  men  being  advanced  to  the  highest 
places  in  railway  service.  Another  is  that  it  does  not 
involve  all  the  parts  of  a  railway  organization  in  the 
red  tape  which  renders  it  so  difficult  for  governmental 
organizations  to  act  with  the  freedom  and  celerity  re- 
quired in  great  emergencies. 

While  the  war  continues,  however,  we  shall  still  have 
large  economic  as  well  as  large  military  problems  to 
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deal  with;  and  when  it  is  ended  our  economic  prob- 
lems will  be  more  numerous  and  more  difficult  to  solve 
than  they  were  before  it  began.  The  signing  of  the 
treaty  of  peace  will  be  followed  by  an  international 
commercial  and  industrial  struggle  more  intense  and 
on  a  grander  scale  than  any  the  world  has  ever  seen. 
The  railways  of  all  the  leading  countries  must  take  a 
part  in  this  struggle  analogous  to  and  as  important  as 
that  which  they  are  taking  in  the  war.  Therefore,  it 
is  extremely  desirable  that  even  while  the  war  is  going 
on  the  people  of  the  United  States  should  be  giving  in- 
telligent and  profound  consideration  to  the  economic 
phases  of  the  question  of  government  ownership  versus 
government  regulation.  A  mistake  in  the  way  they  set- 
tle the  railroad  question  might  largely  determine  the 
results  to  them  of  the  great  commercial  and  industrial 
struggle  which  is  approaching.  Congress  has  created 
a  joint  committee  of  senators  and  representatives  to 
study  the  entire  railroad  problem.  Among  the  things 
it  is  specifically  directed  to  investigate  is  "the  compara- 
tive worth  and  efficiency  of  government  regulation  and 
control  as  compared  with  government  ownership  and 
operation/'  Considerable  testimony  on  this  point  al- 
ready has  been  introduced  before  it;  and  much  more 
probably  will  be  introduced  when  it  resumes  its  hear- 
ings. 


CHAPTER  XII 

GOVERNMENT  REGULATION  VERSUS  GOVERNMENT 
OWNERSHIP   (continued) 

II.  EFFICIENCY  OF  PRODUCTION  AS  AFFECTED  BY  PRIVATE 
OR  GOVERNMENT  MANAGEMENT 

Many  seem  to  believe  that  practically  the  only  eco- 
nomic question  involved  is  whether  government  regu- 
lation or  government  ownership  will  contribute  more 
effectively  toward  an  equitable  distribution  of  wealth. 
The  main  ground  of  the  attacks  on  private  ownership 
is  that  the  stockholders  receive  large  sums  which  ought 
to  go  into  the  public  treasury,  or  to  the  employees  in 
higher  wages,  or  to  travelers  and  shippers  in  lower  rates. 
On  the  other  hand,  many  seem  to  believe  that  practi- 
cally the  only  economic  question  involved  is  whether 
government  management  would  reduce  or  increase  the 
cost  of  producing  transportation. 

No  form  of  government  intervention  in  industrial 
and  economic  affairs  can  be  justified  by  its  effects  on 
either  production  or  distribution  alone.  Wealth  must 
be  produced  before  it  can  be  divided.  The  efficiency 
with  which  it  is  produced  determines  the  amount  to  be 
divided.  One  of  the  most  salient  characteristics  of 
modern  civilization  has  been  the  increase  in  the  amount 
of  wealth  produced  with  a  given  outlay  of  labor  and 
capital.  But  even  in  the  most  advanced  industrial 
countries  the  amount  produced  per  capita  is  still  so 
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small  that  if  it  were  divided  equally  the  income  re- 
ceived by  the  average  family  would  hardly  exceed  the 
present  wage  of  a  skilled  mechanic. 

Now,  the  service  rendered  by  railways  is  in  the  main 
merely  one  of  the  processes  of  productive  industry. 
Every  time  they  move  a  ton  of  goods  they  as  truly 
add  to  the  value  of  the  goods  and  to  the  wealth  of 
the  community  as  does  the  factory  which  produces  the 
goods ;  and  the  reasons  why  it  is  desirable  to  have  trans- 
portation produced  economically  are  precisely  the  same 
as  the  reasons  why  it  is  desirable  to  have  manufactured 
goods  produced  economically.  It  is  easily  conceivable 
that  under  government  ownership  the  relationship  be- 
tween the  wages  paid  to  labor,  the  rates  charged  to 
shippers  and  travelers  and  the  return  paid  to  capital, 
might  be  made  theoretically  fairer  than  it  is  under 
private  ownership;  but  that  at  the  same  time  the  pro- 
ductive efficiency  with  which  the  roads  were  managed 
might  be  so  reduced  that  their  employees,  their  patrons 
and  the  public  would  all  be  worse  off  than  they  are  now. 

While,  however,  efficiency  in  production  is  so  essen- 
tial, it  is  perhaps  no  more  important  than  equity  in 
distribution.  This  latter  is  desirable  in  itself.  It  is 
also  desirable  as  a  means  of  promoting  efficiency  in  pro- 
duction. Nothing  is  more  conducive  to  efficiency  than 
the  rewarding  of  people  according  to  their  deserts,  or 
is  more  destructive  of  it  than  the  opposite  practice. 
Consequently,  in  studying  the  question  of  government 
regulation  versus  government  ownership  we  must  weigh 
the  effects  that  these  two  policies  are  likely  to  have  on 
both  production  and  distribution. 

The  effect  which  either  will  have  on  production  will 
depend  mainly  on  its  influence  on  the  economy  of  rail- 
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way  management.  The  expenses  of  railways,  as  of  all 
concerns,  are  of  two  kinds,  capital  expensesi — return  on 
investment — and  operating  expenses.  The  total  return 
which  must  be  paid  on  the  capital  of  a  railway  depends 
partly  on  its  credit  and  partly  on  the  amount  invested 
in  it.  Under  public  ownership  the  credit  of  the  gov- 
ernment would  be  used  in  raising  capital.  The  credit 
of  governments  ordinarily  is  better  than  that  of  indi- 
viduals or  corporations.  But  when  the  obligations  of 
a  government  are  increased  greatly,  its  credit,  like  that 
of  individuals  and  corporations,  is  affected,  and  the  rate 
of  interest  it  must  pay  is  advanced.  The  leading  gov- 
ernments of  Europe  are  now  paying  upward  of  6  per 
cent.  It  is  ordinarily  assumed  that  a  government's 
credit  will  not  be  affected  as  much  when  it  raises  funds 
to  invest  in  a  money-earning  concern,  such  as  a  rail- 
way, as  when  it  raises  them  for  an  unproductive  pur- 
pose, as  for  carrying  on  a  war.  This  may  be  correct. 
But  while  revenue-producing  concerns  owned  by  a  gov- 
ernment may  earn  profits,  they  may  also  incur  losses. 
The  possibility  that  under  public  management  the  rail- 
ways of  this  country  would  incur  losses  which  would 
have  to  be  paid  from  taxes  would  affect  unfavorably 
the  credit  of  the  government.  Nevertheless,  there  doubt- 
less would  be  for  some  time  a  reduction  in  the  total  re- 
turn which  would  have  to  be  paid  on  railway  capital. 
Various  estimates,  many  of  them  exaggerated,  have 
been  made  as  to  what  this  would  be. 

The  government  of  the  United  States  has  the  best 
credit  in  the  world.  But  the  purchase  of  the  railways 
would  be  an  enormous  transaction.  The  investment  in 
their  road  and  equipment  is  nearly  $18,000,000,000.  A 
valuation  of  them  would  hardly  be  less.  It  was  contend- 
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ed  before  the  United  States  entered  the  Great  War  that 
it  could  raise  enough  capital  to  acquire  the  railways 
by  the  issuance  of  3  per  cent  bonds  at  par;  and  as  the 
return,  in  interest  and  dividends,  paid  by  the  railway 
companies  on  their  outstanding  bonds  and  stocks  during 
the  last  five  years  for  which  we  have  complete  statistics 
averaged  4.44  per  cent,  it  was  estimated  that  under 
government  ownership  a  large  part  of  the  return  paid 
on  capital  could  be  saved.  But  actual  experience  since 
the  war  began  has  demonstrated  the  fallaciousness  of 
some  of  these  estimates.  The  "Liberty  Loan"  bonds, 
amounting  to  $2,000,000,000,  were  offered  to  the  public 
at  3%  per  cent;  they  were  exempted  from  taxation; 
the  purchasers  were  guaranteed  that  if  later  bonds  bear- 
ing a  higher  rate  of  interest  were  issued  these  3%  per 
cent  bonds  would  be  accepted  in  exchange  for  them; 
and  yet  it  is  well  known  that  a  gigantic  advertising 
campaign  had  to  be  conducted,  and  the  public  had  to 
be  appealed  to  on  the  ground  of  patriotism,  in  order  to 
make  the  "Liberty  Loan"  a  success.  On  war  bonds  is- 
sued later  our  government  will  pay  4  per  cent;  and  the 
leading  governments  of  Europe  are  paying  6  per  cent 
and  upward.  The  fact  is,  that  the  amount  of  capital  in 
the  United  States  seeking  investment  at  low  rates  of  in- 
terest even  on  the  very  best  security  is  relatively  small, 
and  it  is  probable  that,  tax  and  other  conditions  being 
equal,  there  is  not  a  difference  of  more  than  %  of  1 
per  cent  between  the  return  which  the  investing  public 
will  accept  on  a  government  bond,  and  on  a  gilt-edge 
security  of  a  large  railway  company.  Therefore,  while 
under  government  ownership  it  would  not  be  necessary 
to  pay  so  high  a  rate  of  return  as  must  be  paid  to  raise 
capital  for  railway  companies,  it  is  easy  to  exaggerate 
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the  saving  which  would  be  effected  by  substituting  the 
credit  of  the  government  for  that  of  private  com- 
panies. 

The  total  interest  on  the  government's  railway  debt 
would  depend  at  the  start  on  the  original  cost  of  the 
roads  and  on  the  rate  of  interest  on  the  bonds  issued. 
But  it  would  be  necessary  to  continue  to  make  great 
improvements  and  to  build  new  lines.  This  would  re- 
quire new  investment.  Whether  the  total  interest  on 
the  debt  incurred  in  providing  these  additional  facili- 
ties would  exceed  the  total  return  that  would  be  paid 
on  the  capital  invested  in  them  if  they  were  provided 
by  private  companies,  would  depend  largely  on  whether 
the  government  would  spend  more  or  less  on  the  facili- 
ties in  question  than  would  private  companies. 
Whether  it  would  spend  more  or  less  on  them  would  de- 
pend on  its  skill  as  a  manager  and  on  the  efficiency  of 
its  labor. 

As  the  skill  of  the  management  and  the  efficiency  of 
the  labor  of  a  railway  system  largely  determine  its 
capital  expenses,  and  as  they  much  more  largely  deter- 
mine its  operating  expenses,  the  advantage  which  would 
be  derived  under  government  ownership  from  using  the 
credit  of  the  government  in  raising  capital  might  be 
small  compared  with  the  gains  that  might  be  secured  or 
the  losses  that  might  be  incurred,  according  as  gov- 
ernment management  was  more  or  less  skillful  and  eco- 
nomical than  public  regulation  and  private  management 
would  be. 

Both  the  system  of  government  regulation  and  that 
of  government  management  have  their  advantages  and 
their  disadvantages.  Furthermore,  their  advantages 
and  disadvantages  are  not  the  same  under  all  political 
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conditions — under  monarchical  conditions  such  as  pre- 
vail in  Prussia,  for  example,  and  under  democratic  con- 
ditions such  as  obtain  in  the  United  States.  Only  by 
giving  due  consideration  to  the  particular  conditions 
obtaining  in  this  country,  and  weighing  the  advantages 
and  disadvantages  that  each  policy  would  have  under 
these  conditions,  can  we  form  a  rational  conclusion  as 
to  which  policy  will  produce  the  better  results  here. 

One  of  the  great  disadvantages  of  the  system  of  pub- 
lic regulation  is  the  division  of  responsibility  it  involves 
between  the  regulating  bodies  and  the  railway  manage- 
ments. In  the  United  States  there  is  a  serious  division 
of  responsibility  between  the  regulating  authorities 
themselves.  The  states  as  well  as  the  nation  regulate 
the  companies;  and  many  of  the  states  endeavor  to  se- 
cure special  privileges  and  benefits  for  their  own  people 
regardless  of  the  effects  on  the  railways  and  on  the  peo- 
ple of  other  states.  But  the  public  is  awakening  to  the 
drawbacks  of  this  dual  system  of  regulation;  they  are 
likely  to  be  made  especially  plain  during  the  war ;  and 
in  time  federal  control  may  be  made  paramount,  or 
actually  exclusive. 

It  is  quite  possible  that  the  division  of  responsibility 
which  would  remain  even  under  exclusive  federal  con- 
trol would  have  bad  effects.  We  should  continue  to 
have  government  bodies  adopting  regulations  regarding 
rates,  physical  construction,  equipment  and  operation, 
and  perhaps  the  wages  and  conditions  of  work  of  em- 
ployees. Perhaps  these  regulations  often  would  be 
adopted,  as  they  are  now,  without  adequate  investigation 
or  understanding  of  the  probable  consequences.  The 
managements  would  have  to  interpret  and  apply  them, 
at  the  same  time  assuming  responsibility  for  the  safe, 
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efficient  and  economical  operation  of  the  properties; 
and  the  stockholders  would  have  to  stand  such  losses 
and  accept  such  profits  as  might  result  from  invest- 
ment in  properties  subject  to  such  a  system  of  divided 
control  and  management.  Intelligence,  good  faith,  and 
forbearance  must  be  shown  both  by  those  who  regulate 
and  those  who  own  and  manage  to  make  such  a  system 
work  well.  Often  in  the  past  these  qualities  have  not 
been  conspicuously  in  evidence. 

The  main  incentive,  under  private  ownership,  to  the 
expansion  of  railway  facilities  and  the  increase  of  effi- 
ciency in  operation  is  the  hope  and  expectation  of  se- 
curing larger  profits  than  would  otherwise  be  obtained. 
It  is  conceivable  that  under  a  system  thus  involving 
divided  responsibility  regulation  might  so  limit  profits 
as  to  destroy  this  incentive. 

It  does  not  seem  probable,  however,  that  this  would 
be  done  for  long.  Congress  has  tacitly,  and  the  Inter- 
state Commerce  Commission  has  expressly,  recognized 
the  expediency  of  allowing  efficiently  managed  railways 
to  be  rewarded  for  their  efficiency.  Besides,  as  a  mat- 
ter of  economic  necessity,  railways  must  be  regulated 
as  to  their  rates  and  earnings  by  territorial  groups. 
Now,  even  though  the  average  net  income  of  the  various 
groups  be  restricted  to  the  constitutional  minimum 
which  the  courts  call  a  "fair  return,"  some  roads  in 
each  group  will  earn  less  than  this  average,  some  more ; 
and  it  will  usually  be  possible  for  any  individual  man- 
agement, by  developing  more  than  the  average  effi- 
ciency, to  put  and  keep  its  road  in  the  class  that  earns 
more  than  the  average.  Therefore,  the  division  of  re- 
sponsibility unavoidable  under  the  system  of  public 
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regulation  does  not  seem  likely  to  destroy  the  incentive 
to  efficiency  in  management,  although  it  may  seriously 
impair  it.  . 

The  greatest  essentials  to  the  efficient  and  economical 
operation  of  any  large  concern  are  far-sighted,  skill- 
ful and  energetic  administration  and  efficient  labor. 
One  of  the  fundamental  and  most  important  differences 
between  government  regulation  and  government  man- 
agement is  that  under  the  former  public  officials  exer- 
cise merely  the  authority  of  supervision  and  correction, 
while  under  the  latter  they  administer  the  enterprise. 
The  two  functions  are  unlike.  The  former  is  chiefly  leg- 
islative. The  main  duty  of  regulating  bodies  is  to  make 
general  rules  for  the  guidance  and  control  of  the  acts 
of  others.  The  administrative,  or  managing,  function, 
on  the  other  hand,  is  an  initiating  and  executive  one. 
The  management  of  a  railway  system  determines  where 
it  will  be  advantageous  and  desirable  to  build  exten- 
sions and  make  improvements.  It  determines  according 
to  what  ideals  and  standards  the  property  shall  be  built, 
maintained  and  operated.  It  selects  and  directs  the 
officers.  It  selects,  directs,  trains  and  disciplines  the 
employees,  and  determines,  within  limits  fixed  by  law 
and  public  opinion,  their  wages  and  working  conditions. 
On  its  judgment,  courage,  energy  and  ability  mainly  de- 
pends the  success  of  the  development  and  operation  of 
the  railways,  whatever  their  ownership.  The  elements 
and  essentials  of  successful  administration  are  not 
changed  by  the  transfer  of  a  concern  from  the  owner- 
ship of  a  company  to  that  of  the  public.  Therefore, 
whether  the  government  would  create  and  support  a 
railway  organization  which  would  administer  the  rail- 
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ways  as  skillfully  as  they  may  be  expected  to  be  admin- 
istered under  public  regulation  and  private  ownership, 
is  one  of  the  most  important  points  to  be  considered. 

Under  public  regulation  and  private  ownership  the 
various  railways  are  managed  separately.  One  argu- 
ment made  for  government  ownership  is  that  large  econ- 
omies could  be  effected  by  consolidating  them.  But 
out  of  the  very  magnitude  of  the  consolidated  business 
might  arise  some  of  the  most  serious  obstacles  to  man- 
aging it  successfully.  There  has  been  within  the  pres- 
ent generation  a  great  increase  in  the  size  of  business 
concerns.  The  investment  represented  by  single  corpo- 
rations has  grown  from  tens  of  millions  to  hundreds  of 
millions  and  even  billions.  It  is  undetermined,  how- 
ever, whether  the  science  of  organization  and  manage- 
ment, and  the  executive  ability  of  individual  men,  have 
become  sufficiently  developed  to  enable  such  gigantic 
concerns  to  be  managed  with  the  greatest  efficiency  and 
economy. 

Large  savings  have  been  secured  in  many  cases  by 
increasing  the  size  of  business  units.  But  whether  there 
are  not  laws  of  economics  and  human  nature  which 
cause  a  relative  reduction  of  efficiency  when  the  size 
of  enterprises  and  organizations  is  increased  beyond 
certain  undefined  limits,  is  still  in  doubt.  President 
Hadley  of  Yale  University  has  expressed  the  opinion 
that  "the  difficulty  of  finding  men  to  manage  the  larg- 
est of  these  enterprises  constitutes  the  greatest  bar  to 
their  success. "  He  adds: 

Just  as  in  an  army  there  are  many  who  can  fill  the  position 
of  captain,  few  who  can  fill  that  of  colonel,  and  almost  none 
who  are  competent  to  be  generals  in  command,  so  in  indus- 
trial enterprises  there  are  many  men  who  can  manage  a  thou- 
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sand  dollars,  few  who  can  manage  a  million  and  next  to  none 
who  can  manage  $50,000,000.  The  mere  work  of  centralized 
administration  puts  a  tax  upon  the  brains  of  men  who  are 
accustomed  to  a  small  range  of  duties  which  very  few  find 
themselves  able  to  bear. 

Under  government  ownership  our  railway  system 
would  constitute  a  unit  vastly  transcending  any  other 
business  unit  that  ever  existed.  In  mileage,  investment, 
traffic,  earnings,  expenses,  number  of  employees  and  ter- 
ritorial area  covered,  any  other  railway  system  is  a 
pigmy  compared  with  that  of  the  United  States.  Rus- 
sia, with  50,000  miles  of  line  in  Europe  and  Asia,  has 
the  largest  mileage  of  any  country  except  ours;  and 
the  United  States  has  five  times  the  mileage  of  Russia. 
The  capitalization  of*  the  Pennsylvania  Railroad,  the 
largest  of  our  railroad  corporations,  is  $755,000,000. 
The  capitalization  of  the  United  States  Steel  Corpora- 
tion, the  largest  of  our  industrial  concerns,  is  $1,495,- 
000,000.  The  capitalization  of  the  Prussian-Hessian 
state  railways,  the  largest  government  railway  system 
under  a  single  management,  is  $3,000,000,000.  The  in- 
vestment in  our  government  railway  system  would  be  at 
least  $18,000,000,000,  or  twelve  times  as  large  as  the 
capitalization  of  our  biggest  industrial  concern,  and  six 
times  as  large  as  that  of  the  Prussian-Hessian  state  rail- 
way system. 

The  problem  of  developing  and  working  an  organi- 
zation which  would  centralize  authority  enough  to  co- 
ordinate all  parts  of  this  vast  system,  and  which  would 
at  the  same  time  decentralize  authority  sufficiently  to 
enable  each  part  to  cope  with  local  conditions  and 
needs,  would  be  the  biggest  and  hardest  industrial  prob- 
lem ever  presented  to  the  genius  and  energy  of  man. 
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Therefore,  even  though  the  best  judgment  and  ability  of 
the  country  were  enlisted  and  allowed  to  carry  on  the 
business  without  any  political  or  other  vitiating  form 
of  interference,  it  is  questionable  if  the  advantages 
which  would  be  gained  by  consolidation  would  not  be 
outweighed  by  disadvantages  arising  from  the  unwieldly 
magnitude  of  the  undertaking.  Under  private  owner- 
ship several  very  large  systems  of  railways,  having  from 
10,000  to  25,000  miles,  have  been  at  different  times  built 
up.  Only  during  periods  when  they  have  been  domi- 
nated by  men  of  gigantic  ability,  such  as  James  J.  Hill 
and  E.  H.  Harriman,  have  they  shown  results  superior, 
or  perhaps  even  equal,  to  those  gained  on  many  smaller 
roads.  If  under  government  ownership  the  railways 
were  not  managed  as  a  single  system  the  advantages 
anticipated  from  consolidation  would  not  be  obtained. 
If  they  were  managed  as  a  single  system,  all  the  diffi- 
culties of  working  such  a  gigantic  enterprise  as  a  unit 
would  be  encountered. 

!  On  our  own  country's  entrance  into  the  war  the  rail- 
ways put  direction  of  all  their  operations  in  the  hands  of 
one  committee.  Subsequently  the  government  put  a  di- 
rector general  in  charge,  who  is  trying  to  operate  all 
lines  as  a  single  system.  The  results  doubtless  will  throw 
light  on  both  the  advantages  and  the  disadvantages  of 
centralized  control.  Unfortunately,  however,  the  condi- 
tions of  war  are  so  abnormal  that  results  gained  under 
them  do  not  throw  much  light  on  what  could  and  would 
be  done  in  peace. 

'  Perhaps  experience  will  indicate  it  is  undesirable  to  re- 
turn wholly,  or  even  partially,  to  the  old  system  under 
yhich  each  railway — not  merely  because  it  wanted  to, 
but  under  compulsion  of  federal  and  state  laws — han- 
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died  its  business  independently  of,  and  often  antagonis- 
tically to,  all  other  railways.  But  this,  while  demon- 
strating the  desirability  of  greatly  modifying  our  ante- 
war  policy  of  private  ownership  and  public  regulation, 
would  by  no  means  demonstrate  that  it  should  be  en- 
tirely abandoned  in  favor  of  complete  consolidation 
under  government  ownership  and  management.  Be- 
cause improved  results  might  be  gained  under  a  modi- 
fied policy  of  private  management  and  public  control, 
it  does  not  follow  that  improved  results  would  be  gained 
under  government  ownership,  because  the  organization 
and  personnel  of  a  government  railway  system,  and  the 
influences  to  which  they  would  be  subjected,  would  be 
widely  different. 

The  government  might  put  at  the  head  of  its  railway 
organization  a  cabinet  minister.  This  is  what  is  done 
in  most  countries  where  the  railways  are  owned  by  the 
public  and  is  what  is  done  in  our  own  country  in  the 
case  of  the  postal  department.  It  might  put  at  its 
head  a  board  or  commission.  In  any  case,  it  would  be 
essential  to  efficient  administration  that  all  the  higher 
officers  should  be  given  and  should  retain  their  posi- 
tions solely  because  of  their  preeminent  ability  and  spe- 
cial fitness.  Great  difficulties  would  be  met  in  getting 
and  keeping  such  men.  The  government  would  not  pay 
them  anywhere  near  as  much  as  they  could  make  in 
private  business.  However,  the  honor  inherent  in  pub- 
lic office  is  more  attractive  to  many  able  men  than  a 
large  income.  In  spite  of  small  salaries  the  government 
might  get  strong  men  if  appointments  and  the  tenure 
of  office  were  made  to  depend  entirely  on  merit. 

But  this  statement  suggests  a  difficulty  greater  than 
that  of  salaries.  The  policies  of  large  private  concerns 
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and  of  the  government  in  selecting  important  officials 
differ  widely.  There  is  hardly  a  high  officer  of  a  rail- 
way or  of  an  industrial  corporation  but  owes  his  place 
to  his  ability  and  experience,  and  knows  that  his  tenure 
of  office  depends  on  his  integrity  and  efficiency.  There 
is  hardly  a  high  official  of  the  government  who  does 
owe  his  office  solely  to  experience  and  ability.  Most  of 
them  owe  their  places  to  political  considerations,  and 
know  they  will  lose  them  for  similar  reasons. 

Besides  being  able  and  specially  trained  men,  the 
managers  of  any  large  concern,  in  order  to  conduct  it 
successfully,  must  be  free  from  interference  except  on 
business  grounds.  In  view  of  our  almost  unvarying  ex- 
perience, there  seems  to  be  little  reason  for  believing 
that  the  managers  of  a  government  railway  system 
would  be  free  from  such  interference. 

With  respect  to  labor,  there  appears  to  be  no  ground 
for  contending  that  it  would  be  more  efficient  under 
government  than  under  private  management.  The  re- 
cent movement  of  the  men  in  the  train  service  of  the 
railways  of  the  United  States,  which  culminated  in  the 
intervention  of  the  federal  government  and  the  passage 
of  the  Adamson  law  to  raise  their  wages,  and  thereby 
avert  a  strike,  often  has  been  used  as  an  argument 
in  support  of  the  proposition  that  this  country  soon 
will  have  to  adopt  government  ownership.  The  result 
in  this  case  was  secured  by  the  power  of  organized  la- 
bor to  interrupt,  or  at  least  seriously  interfere  with, 
transportation,  and  by  the  political  influence  of  the 
large  number  of  votes  it  was  supposed  to  represent. 
The  effect  has  been  to  increase  the  expenses  of  the  rail- 
ways and  the  amount  that  the  public  must  pay  for  trans- 
portation. How  would  the  situation  as  respects  matters 
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of  this  kind  be  improved  by  the  adoption  of  govern- 
ment ownership  and  management?  Is  it  desirable  and 
right  for  railway  employees  to  have  and  to  use  the 
power  to  strike,  and  also  to  use  the  political  influence 
that  their  numbers  and  organizations  give  them,  to  se- 
cure legislation  for  their  own  selfish  benefit?  If  so,  re- 
cent events  show  that  they  have  and  can  very  effectively 
use  these  forms  of  power  under  private  ownership. 

On  the  other  hand,  if  it  is  not  desirable  for  them  to 
have  and  to  use  these  forms  of  power,  it  is  clear  that 
they  would  not  be  deprived  of  them  by  the  mere  adop- 
tion of  government  ownership.  There  have  been  strikes 
on  state  railways  in  France,  Hungary,  Italy  and  Aus- 
tralia ;  on  the  small  railway  which  the  government  of  the 
United  States  is  now  building  in  Alaska,  and  on  the 
Panama  canal.  Strikes  can  be  prevented  under  either 
government  or  private  ownership  only  by  yielding  to. 
the  demands  of  employees,  or  by  expressly  or  in  effect 
prohibiting  strikes  by  law.  In  Prussia  strikes  on  the 
state  railways  are  prevented  by  prohibiting  the  em- 
ployees from  belonging  to  labor  organizations.  In  Can- 
ada they  are  greatly  hindered  on  both  the  government 
and  the  private  railways  by  prohibiting  them  from  be- 
ing ordered  before  investigation  and  report  by  a  public 
tribunal  on  the  matters  in  dispute. 

As  to  the  use  of  the  political  influence  of  railway 
employees  to  promote  their  own  purposes  at  the  expense 
of  the  public — how  would  taking  them  into  the  service 
of  the  government  reduce  that  influence  or  prevent  its 
use?  They  would  still  have  the  same  organizations  and 
the  same  number  of  votes  they  have  now  unless  their 
unions  were  abolished  and  their  suffrage  were  taken 
away.  Can  anybody  conceive  of  laws  being  passed  to 
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abolish  their  unions  or  their  suffrages  under  either  pri- 
vate or  government  ownership  ? 

In  a  democratic  country,  when,  under  private  owner- 
ship, railway  employees  resort  to  the  threat  of  strikes 
and  to  the  use  of  political  methods  to  further  their  spe- 
cial purposes,  the  public  is  afforded  a  kind  and  an 
amount  of  protection  against  excessive  concessions  being 
made  to  the  employees  which  it  can  hardly  hope  to  re- 
ceive in  a  democratic  country  under  government  own- 
ership. The  owners  and  managers  of  private  railways 
can  offer  organized  resistance  to  attempts  to  secure  con- 
cessions ;  and  have  a  selfish  motive  for  doing  so.  Under 
private  ownership  controversies  and  struggles  between 
the  employers  and  the  employees  often  are  settled  by 
arbitration,  in  the  course  of  which  there  are  public 
hearings;  and  even  when  there  is  not  arbitration,  both 
sides  often  are  impelled  by  the  circumstances  to  give 
great  publicity  to  the  facts  and  arguments  on  which 
they  rely  for  winning.  In  consequence,  public  opinion 
is  educated  regarding  the  points  at  issue,  it  becomes  a 
very  important  factor  in  determining  the  final  settle- 
ment, and  in  the  long  run  the  rights  and  welfare  of 
the  public  are  fairly  well  safeguarded. 

On  the  other  hand,  under  government  ownership, 
especially  in  a  democratic  country,  there  is  no  compact, 
homogeneous  body  of  persons  susceptible  of  rapid  and 
effective  organization  for  the  purpose  of  resisting  the 
demands  of  a  large  body  of  railway  employees  or  im- 
pelled by  any  special  selfish  interest  to  do  so.  Organ- 
ization requires  leadership.  The  owners  of  private 
railways  are  afforded  this,  in  labor  struggles,  by  the 
managers,  whose  interests  are  closely  identified  with 
those  of  the  owners.  The  public,  as  the  owner  of  the 
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railways,  would  often  lack  such  leadership,  for  the 
lawmakers  and  public  officials  who  would  control  the 
management  of  the  railways,  as  they  would  be  largely 
dependent  for  their  continuance  in  office  on  the  way 
railway  employees  might  vote,  would  be  far  more  likely 
to  try  to  conciliate  them  by  granting  even  unreasonable 
demands  than  to  risk  their  official  positions  by  vigor- 
ously opposing  the  employees.  In  these  circumstances, 
there  would  be  limited  opportunity  for  the  education 
and  assertion  of  public  opinion. 

The  employees  of  the  United  States  postal  depart- 
ment are  not  nearly  so  numerous  as  those  of  the  rail- 
ways, but  the  fact  that  they  are  in  government  service 
does  not  deprive  them  of  political  influence  which  they 
can  and  do  use  for  their  own  benefit. 

The  efficiency  of  labor  depends  largely  on  the  energy 
and  skill  of  the  management  in  training,  organizing  and 
directing  it ;  and  reasons  have  been  given  for  apprehend- 
ing that  the  management  of  our  railways  under  gov- 
ernment ownership  would  be  less  energetic  and  skill- 
ful than  under  private  ownership.  It  is  probable  also 
that  under  government  ownership  labor  would  be  more 
difficult  to  train,  control  and  direct.  Under  private 
ownership  most  employees  are  taken  into  the  service 
and  retained,  discharged  or  promoted  because  of  the 
management's  belief  in  their  fitness  or  unfitness.  It  is 
almost  certain  that  under  government  ownership  many 
of  them  would  owe  their  places  to  politics.  Men  who 
owe  their  jobs  to  politics  are  more  likely  to  be  loyal  to 
their  party  politicians  than  to  their  superior  officers. 
Even  civil  service  rules  are  not  a  satisfactory  substitute 
for  business  methods  in  dealing  with  employees.  It 
seems  clear  that  under  government  management  the 
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average  efficiency  of  the  employee  would  be  reduced, 
and  that  more  men  would  have  to  be  hired  to  do  the 
same  work. 

Under  our  political  system  Congress,  in  the  exercise 
of  its  supreme  legislative  power,  completely  controls 
the  organization  and  management  of  the  various  de- 
partments of  the  government.  In  addition,  while  nomi- 
nally the  President,  with  the  consent  of  the  Senate, 
makes  all  appointments  to  important  offices  in  the  de- 
partments, in  actual  practice  most  of  these  appoint- 
ments are  dictated  by  senators  and  representatives.  The 
insuperable  difficulties  which,  in  consequence,  are  en- 
countered by  all  who  attempt  to  promote  efficiency  and 
economy  by  introducing  business  methods  into  the  de- 
partments were  strikingly  illustrated  by  a  debate  which 
took  place  in  the  Senate  on  January  24,  1917.  In  this 
debate  no  reference  was  made  to  the  question  of  gov- 
ernment ownership  of  railroads;  but  what  was  said  has 
a  very  direct  bearing  upon  that  subject.  Senator 
Overman  of  North  Carolina  made  the  following  state- 
ment: 

We  have  just  been  discussing  here  the  question  of  the  .  .  . 
adjustment  of  office  salaries  and  of  the  duplication  of  work. 
.  .  .  Now,  I  am  going  to  introduce  an  amendment  which,  if 
adopted,  will  save  this  country  thirty  million  dollars.  ...  I 
want  the  Senate  to  consider  what  they  are  doing,  and  I  ask 
everybody  to  listen  to  the  reading  of  the  amendment. 

Senator  Overman's  amendment  was  as  follows: 

Sec.  8. — The  President  is  hereby  authorized  during  the  va- 
cation of  Congress  ...  to  transfer  and,  if  deemed  desirable, 
to  consolidate  bureaus,  divisions,  offices,  and  other  govern- 
mental activities  in  order  that  duplication  of  service  may  be 
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abolished    and    extravagance   and  unnecessary    expenditures 
eliminated. 

Senator  Gallinger  of  New  Hampshire  here  gave  ex- 
pression to  the  cynicism  about  economy,  which  is  prac- 
tically universal  in  Washington: 

Senator  Gallinger. — I  will  ask  the  Senator  from  North  Caro- 
lina in  all  good  faith  if  he  has  ever  known  of  an  instance 
where  an  attempt  of  this  kind  has  been  made  when  a  single 
clerk  was  dismissed? 

Senator  Overman. — As  the  Senator  from  New  Hampshire 
says  and  intimates,  I  have  never  known  one  (clerk)  to  be 
dismissed,  .  .  .  but  it  is  worth  a  trial. 

Senator  Gallinger. — If  the  affairs  of  the  government  were 
placed  in  the  hands  of  a  business  man  or  a  business  corpora- 
tion with  a  free  hand,  that  saving  (thirty  million  dollars) 
could  be  made.  Under  our  system,  however,  it  cannot  be  made 
and  never  will  be  made. 

Senator  Overman. — I  think  the  Senator  will  also  agree  with 
me  that  there  are  some  bureaus  of  this  government  that  might 
be  changed  and  consolidated  with  others. 

Senator  Gallinger. — That  is  my  judgment;  but  I  do  not  be- 
lieve it  will  be  done. 

Mr.  Overman  is  a  democrat  and  Mr.  Gallinger  is  a 
republican,  but  they  agreed,  first,  that  there  is  a  great 
duplication  of  work  between  different  government  bu- 
reaus, and,  second,  that  no  past  efforts  to  effect  econo- 
mies in  the  departments  have  ever  resulted  in  the  dis- 
missal of  a  single  clerk.  Similar  views  were  expressed 
by  other  senators. 

Senator  Robinson  (Ark.). — I  sincerely  doubt  whether  the 
system  of  accounting  that  prevails  in  any  of  the  departments 
could  meet  the  approval  of  any  expert  accountant.  There  is 
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almost  unlimited  duplication  in  the  work  of  these  various 
departments. 

Senator  Vardaman  (Miss.). — I  have  often  been  impressed 
before  by  the  helplessness  confessed  by  the  Senate  when  any- 
thing of  this  character  is  proposed.  The  mention  of  such 
matters  is  always  accompanied  with  the  statement  that  we 
cannot  make  the  bad  condition  any  better — sovereign  in  power, 
yet  helpless  to  correct  or  improve  an  admitted  inefficiency  or 
error. 

Why  do  members  of  Congress  confess  their  impo- 
tency  to  effect  reforms?  Senator  Robinson  explained 
this. 

Senator  Robinson. — Congress  (if  in  session)  will  be  besieged 
by  those  who  have  personal  interests  in  the  matter,  and  the 
result  will  be  that  very  little  will  be  done.  ...  It  is  very  rare 
indeed,  if  ever,  that  Congress  abolishes  a  bureau  or  abolishes 
an  office.  The  political  influences  which  are  constantly  brought 
to  bear  to  perpetuate  offices  when  once  created  make  it  a 
practical  impossibility  to  accomplish  the  end  sought  in  that 
way.  .  .  .  The  reason  for  this  is  apparent.  Congress  is  a 
political  body.  The  abolition  of  a  bureau  of  the  government 
must  be  accomplished  in  spite  of  great  political  influence. 

It  was  necessary  to  secure  the  unanimous  consent  of 
the  Senate  to  adopt  Mr.  Overman's  proposition.  The 
question  was  essentially  a  business  one;  it  pertained  to 
the  economy  and  efficiency  with  which  the  government 
departments  are  managed;  and  yet  the  United  States 
Senate,  being  a  political  body,  is  so  run  that  any  one  of 
its  members  could  veto  this  plan.  Senator  Oliver  of 
Pennsylvania  did  so  on  the  ground  that  the  "amend- 
ment confers  powers  upon  the  President  that  Congress 
should  hesitate  long  before  conf erring. "  Can  anyone 
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imagine  the  board  of  directors  of  a  railroad  dealing  with. 
a  business  matter  in  this  way?    The  debate  continued: 

Senator  Overman. — I  regret  that  there  is  a  member  of  the 
Senate  who  would  make  a  point  of  order  .  .  .  when  it  was 
admitted,  even  on  the  other  side  of  the  Chamber  by  a  former 
leader  of  this  body  (Senator  Aldrich  of  Rhode  Island),  that 
we  are  spending  $300,000,000  more  annually  in  the  conduct  of 
the  affairs  of  the  government  than  we  ought  to  spend.  For 
30  years  we  have  been  trying  to  do  something  and  have  not 
been  able  to  do  it.  The  best  thing  I  can  do  now  is  to  try  to 
get  a  report,  and  then  let  us  see  if  Congress  will  act,  but  they 
will  not  act. 

Senator  Oliver. — I  will  not  confer  upon  the  President  of 
the  United  States  or  upon  anyone  else  the  power  to  do  away 
with  any  bureau  or  to  restrict  any  of  the  executive  depart- 
ments as  they  have  been  established  year  after  year  and  term 
after  term  by  Congress. 

Under  private  ownership  of  railways  the  stockholders 
elect  the  board  of  directors ;  the  directors  choose  the  ex- 
ecutive officers,  and  the  executive  officers  of  practically 
all  railways  are  given  a  free  hand  and  very  wide  dis- 
cretion in  the  administration  of  the  properties.  This  is 
necessary  because  conditions  in  the  railway  business 
change  constantly,  and  to  secure  the  greatest  efficiency 
and  economy  it  is  essential  constantly  to  adapt  the 
physical  plant,  the  organization,  the  personnel  and  the 
methods  used  to  changing  conditions. 

Under  government  ownership,  on  the  other  hand,  if 
we  may  judge  by  the  way  the  present  departments  of 
the  government  are  run,  Congress  would  neither  effect 
needed  economies  itself  nor  give  the  executive  depart- 
ment the  authority  to  do  so.  Senators  would  be  heard 
admitting  that  there  was  enormous  waste  in  the  man- 
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agement  of  the  railroads,  and  at  the  same  time  confess- 
ing that  they  were  powerless  to  stop  it.  Senator  Rob- 
inson, in  summing  up  the  reasons  for  conditions  in  the 
existing  government  departments,  stated  the  case 
against  government  ownership  of  railways  with  great 
force.  "Political  influences  which  are  constantly 
brought  to  bear  to  perpetuate  offices  when  once  cre- 
ated make  it  a  practical  impossibility "  to  accomplish 
any  change  which  will  affect  anybody's  job.  "The  rea- 
son for  this  is  apparent.  Congress  is  a  political  body." 

It  is  often  contended  that  our  government  has  been 
very  successful  in  the  management  of  the  Post  Office 
Department  and  in  the  construction  of  the  Panama 
canal,  and  that  its  success  in  handling  these  undertak- 
ings shows  that  it  could  and  would  manage  the  railways 
efficiently.  But  the  management  of  the  Post  Office  De- 
partment and  the  construction  of  the  Panama  canal 
are  not  comparable  in  their  magnitude  with  the  man- 
agement of  the  vast  railway  system  of  the  United  States. 
Furthermore,  our  experience  with  them  does  not  con- 
stitute an  argument  in  favor  of  government  ownership 
of  railways. 

It  is  not  a  fact  that  the  management  of  the  Post 
Office  Department  has  been  efficient  and  economical. 
That  it  has  not  been  so  has  been  due  to  the  use  of  the 
same  methods  and  the  prevalence  of  the  same  influences 
which  would  interfere  with  efficiency  and  economy  in 
the  administration  of  the  railways.  The  accounts  of  the 
department  have  been  so  kept  that  nobody  knows  how 
much  capital  has  been  invested  in  the  buildings  and 
other  facilities  used  in  rendering  the  postal  service,  and, 
therefore,  nobody  knows  how  much  interest  should  be 
charged  annually  against  this  investment.  Even  all  the 
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operating  expenses  of  the  department  are  not  included 
in  its  reports  of  its  expenditures.  The  statistics  of  the 
department  itself,  however,  show  that  in  fifty-four  of 
the  sixty-one  years  from  1855  to  1915,  inclusive,  its  ex- 
penditures exceeded  its  earnings.  Its  total  earnings 
during  this  period  were  $4,694,420,003 ;  its  total  reported 
expenditures  were  $5,013,179,233 ;  its  total  admitted  op- 
erating deficit  $318,759,230 ;  and  its  operating  ratio  107 
per  cent.  If  the  expenses  of  the  railways  were  as  large 
in  proportion  to  their  earnings  as  those  of  the  Post 
Office  Department  are  on  the  average  they  would  have 
$30,000,000  per  year  less  than  nothing  with  which  to 
pay  taxes,  interest  and  dividends! 

The  reason  for  these  results  in  the  postal  department 
are  obvious.  The  principal  officers  of  the  department 
are  always  selected  for  political  reasons  and  know  very 
little  about  its  business;  and  the  adoption  of  methods 
for  increasing  its  efficiency  and  economy  is  constantly 
prevented  by  political  interference.  Let  us  consider  a 
few  specific  examples.  During  the  winter  of  1914-1915 
business  of  all  kinds  was  bad.  All  private  concerns 
found  it  necessary  to  retrench  severely.  For  the  first 
time  in  twenty  years  the  receipts  of  the  Post  Office  De- 
partment began  to  decline.  It  had  been  the  practice  to 
make  annual  promotions  of  postal  carriers  and  clerks, 
involving  increases  in  salaries.  The  Postmaster  Gen- 
eral, the  administrative  head  of  the  department,  recom- 
mended that  these  promotions  be  suspended  for  one 
year.  But  political  influences  were  brought  to  bear, 
and  the  postal  employees  received  their  usual  promo- 
tions and  increases  of  salary. 

When  the  rural  free  delivery  service  was  established 
the  carriers  were  paid  $400  a  year.  In  fifteen  years  this 
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had  been  increased  to  $1,200,  and  the  service  was  cost- 
ing $54,200,000  a  year  and  earning  only  $12,000,000. 
In  1915  the  Postmaster  General  recommended  that  the 
rural  service  be  let  by  contract,  as  the  Star  Route  serv- 
ice is,  estimating  that  this  would  save  $18,000,000  a 
year.  The  50,000  rural  carriers  and  their  friends  ap- 
pealed to  Congress  and  the  recommendation  was  re- 
jected. 1  Although  there  was  a  prospective  postal  defi- 
cit of  $20,000,000,  the  postal  employees  were  able  to 
override  the  recommendations  of  the  head  of  the  de- 
partment and  dictate  to  the  public  the  compensation  it 
should  pay  them.  How  can  it  be  assumed  that  Congress 
would  be  less  responsive  to  the  demands  of  2,000,000 
government  railway  employees? 

With  respect  to  the  Panama  canal,  the  government 
deserves  great  credit  for  the  way  in  which  it  constructed 
it.  But  its  success  in  that  undertaking  was  due  to  the 
absence  of  the  very  methods  and  influences  which  make 
the  management  of  the  Post  Office  and  other  depart- 
ments of  the  government  so  inefficient  and  wasteful. 
In  the  first  place,  the  men  who  had  direct  charge  of 
the  construction  were  chosen  because  of  their  experi- 
ence and  ability  and  regardless  of  political  considera- 
tions. An  army  and  navy  commission  having  got  the 
work  hopelessly  entangled  in  red  tape,  the  government 
created  the  "railroad  regime. "  A  railroad  president 
was  appointed  chairman  of  the  canal  commission  and 
a  former  railroad  vice-president  was  appointed  chief  en- 
gineer, each  being  paid  $30,000  a  year.  (The  salary  of 
cabinet  officers  at  that  time  was  $8,000.)  When  the 
railroad  men  retired,  after  having  effected  the  organi- 

1  Address  of  John  W.  Weeks,  U.  S.  Senator  from  Massachusetts, 
before  Traffic  Club  of  Pittsburgh,  March  5,  1915. 
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zation  for  the  project,  an  army  officer  was  appointed 
chairman  and  chief  engineer  with  a  salary  of  $15,000 
a  year. 

The  chairman  was  given,  and  exercised,  practically 
autocratic  authority  during  the  entire  period  of  con- 
struction. Most  of  the  employees  were  West  Indian 
negroes,  Spaniards,  Italians,  Greeks,  etc.,  brought  di- 
rectly from  Europe.  The  general  conditions  and  the 
numerous  nationalities  represented  made  effective  and 
aggressive  organization  of  labor  impracticable.  Only 
a  minority  of  the  employees  were  American  citizens, 
and  they  were  far  from  home  where  they  could  not  en- 
list the  sympathies  and  activities  of  politicians.  Be- 
cause of  these  and  other  conditions  the  discipline  ad- 
ministered was  not  that  of  an  ordinary  government 
department  but  that  of  a  benevolent  despotism.  No 
such  methods  ever  have  been  used  in  any  government 
department  whose  officers  and  employees  have  been  lo- 
cated in  the  United  States ;  and  for  obvious  reasons  this 
never  can  be  done  so  long  as  the  United  States  continues 
to  be  a  democracy. 

Prussia  has  been  more  successful  than  any  other 
country  in  the  management  of  state  railways,  and  con- 
sequently, the  results  it  has  gained  are  used  more  fre- 
quently than  those  gained  in  any  other  country  as  ar- 
guments for  government  ownership.  The  reasons  for 
Prussia's  success  are  very  similar  to  the  reasons  for 
our  government's  success  in  the  construction  of  the 
Panama  canal.  The  Minister  of  Public  Works  of  Prus- 
sia, who  is  the  head  of  the  railway  system,  is  a  perma- 
nent official  appointed  by  the  Kaiser  because  of  his  spe- 
cial fitness,  and  the  other  officers  are  also  chosen  because 
of  their  training,  experience  and  proved  ability.  Like- 
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wise,  in  Prussia,  because  of  the  autocratic  character  of 
the  government,  the  employees  on  the  state  railways  are 
not  allowed  to  belong  to  labor  unions ;  and  there  is  very 
little  political  interference  with  the  management.  The 
results  gained  in  the  management  of  state  railways  un- 
der an  autocratic  government  such  as  that  of  Prussia 
are  no  indication  of  the  results  which  probably  would 
be  secured  in  their  management  under  a  democratic  gov- 
ernment such  as  ours. 

Political  considerations,  under  government  owner- 
ship, especially  in  democratic  countries,  may  cause  lines 
to  be  built  and  improvements  to  be  made  where  they  are 
not  needed,  and  prevent  them  from  being  provided 
where  they  are  needed.  They  may  cause  contracts  to 
be  let  and  purchases  to  be  made  to  further  party  instead 
of  public  interests.  They  may  cause  passenger  and 
freight  service  to  be  rendered,  not  for  the  benefit  of  the 
public,  but  to  placate  favored  communities.  The  con- 
clusion that  the  total  cost  incurred  in  furnishing  trans- 
portation would  be  increased  under  government  owner- 
ship seems  inevitable. 

This  conclusion  is  supported  by  the  comparative  sta- 
tistics of  government  and  private  railways. 2  It  is  im- 
possible to  study  the  statistics  regarding  the  capitaliza- 
tion (or  cost  of  construction)  of  the  railways  of  the 
world  without  being  led  to  the  conclusion  that  ordina- 
rily, under  comparable  conditions,  the  construction  and 
development  of  state  railways  have  been  carried  on  less 
economically  than  those  of  private  railways.  In  the 

'The  writer  has  presented  a  great  deal  of  data  regarding  the 
comparative  results  of  railways  managed  by  governments  and  by 
private  companies  in  his  book  on  "Government  Ownership  of 
Railways,"  pp.  143-180. 


224 


REGULATION  OF  RAILWAYS 


note 3  is  given  a  table  showing  the  average  capitali- 
zation (or  cost  of  construction)  per  mile  of  all  the  rail- 
ways in  the  world  satisfactory  statistics  regarding  whose 
capitalizations  are  available.  The  largest  average  capital- 
ization is  that  of  the  railways  of  Great  Britain,  which 
are  privately  owned ;  but  the  second  largest  is  that  of  the 
state  railways  of  Belgium.  France  (where  private  own- 
ership preponderates)  is  third;  while  Germany,  Switz- 
erland, Austria  and  Roumania,  in  which  state  owner- 

« AVERAGE  CAPITALIZATION  (OR  COST  OF  CONSTRUC- 
TION) PER  MILE  OF  RAILWAYS  OF  THIRTY  COUNTRIES 


PREPONDERANTLY  PRIVATE 

OWNERSHIP 

(1)  Great  Britain     $274,027 

(3)  France  150,439 

(8)  Spain  89,348 

(14)  United  Stales         65,861 

(17)  Canada  56,605* 

(18)  Algeria  and 'Tunis  55,108 

(28)  Sweden  33,940 

(29)  China     (Peking 

Mukden  Line)    32,902 


*  Does    not    include    govern- 
ment aid. 


PREPONDERANTLY  STATE 

OWNERSHIP 
(2)  Belgium  $216,143 

(4)  Switzerland  129,597 

(5)  Austria  122,053 

(6)  Germany  120,049 

(7)  Roumania  90,093 
(9)  Japan  88,633 

(10)  Russia  86,968 

(11)  New  South  Wales    71,392 

(12)  Hungary  71,226 

(13)  Mexico  68,360 

(15)  Victoria  63,474 

(16)  Denmark  61,397 

(19)  New  Zealand  55,035 

(20)  Union  *of  South 

Africa  48,527 

(21)  Chile  48,265 
,(22)  Bulgaria                    47,133 
•(23)  India                         46,343 

(24)  South  Australia       44,971 

(25)  Norway  43,718 

(26)  Siam  40,097 

(27)  Queensland  35,360 
(30)  Western  Australia   26,080 
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ship  greatly  preponderates,  are  fourth,  fifth,  sixth,  and 
seventh.  Spain  with  private  ownership  is  eighth,  while 
in  the  next  five  countries,  in  point  of  the  average 
amounts  of  their  railway  capitalizations,  state  owner- 
ship preponderates.  The  United  States  ranks  four- 
teenth in  point  of  average  capitalization  per  mile;  and 
in  ten  of  the  thirteen  countries  which  rank  ahead  of 
it,  state  ownership  preponderates. 

Confining  our  attention  to  railways  in  new  or  com- 
paratively new  countries,  the  average  capitalization  of 
the  railways  of  the  United  States,  which  in  1915  had  in- 
creased to  $66,447,  is  exceeded  by  the  average  capitali- 
zation of  the  state  railways  of  New  South  "Wales,  which 
in  1916  had  increased  to  $80,000  a  mile;  by  that  of 
the  government-owned  Intercolonial  of  Canada,  $76,000 
a  mile ;  by  that  of  the  National  Transcontinental  of  Can- 
ada, recently  built  by  the  Canadian  government  at  a 
book  cost,  not  including  equipment,  of  over  $80,000  a 
mile;  and  by  that  of  the  state-controlled  railways  of 
Mexico,  $68,360  a  mile.  The  charge  that  the  railways 
of  the  United  States,  as  a  whole,  have  been,  under  pri- 
vate ownership,  grossly  over-capitalized,  sounds  strange, 
in  view  of  such  facts  as  the  foregoing.  They  indicate 
that  if  the  railways  of  this  country,  as  a  whole,  are 
capitalized  in  excess  of  the  amount  actually  invested 
in  them — a  charge  which  it  is  equally  impossible  either 
to  prove  or  disprove  with  the  direct  evidence  now  avail- 
able— there  has  been  surpassingly  efficient  use  made  by 
the  managements  of  the  capital  which  actually  has  been 
invested. 

The  operating  expenses  of  state  and  private  railways 
disclose  facts  of  similar  import.  Under  comparable 
conditions  the  expenses  of  private  railways  usually  are 
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less  than  those  of  state  railways  in  proportion  to  the 
traffic  handled.  The  private  railways  of  France  before 
the  war  handled  more  traffic  in  proportion  to  their  op- 
erating expenses  than  the  state  railways  of  that  coun- 
try. The  railways  of  Germany  are  the  best  managed 
state  railways  in  the  world,  but  they  handled  less  traf- 
fic before  the  war  in  proportion  to  their  operating  ex- 
penses than  the  private  railways  of  France.  The  pri- 
vate railways  of  Canada  handle  more  traffic  in  propor- 
tion to  their  operating  expense  than  the  government- 
owned  Intercolonial.  Indeed,  the  private  railways  of 
Canada  and  the  United  States  handle  more  traffic  in 
proportion  to  their  operating  expenses  than  any  other 
railways  in  the  world,  and  at  the  same  time  pay  the 
highest  wages. 

I  do  not  contend  that  private  railways  are  always 
more  economically  managed  than  state  railways.  I  am 
sure,  however,  after  much  study  of  the  subject,  that, 
as  a  rule,  private  management  is  much  the  more  eco- 
nomical. It  may  be  suggested  that  the  relatively 
higher  expenses  of  state  railways  are  due  to  the  fact 
that  they  give  superior  service;  but  the  facts  do  not 
show  that  ordinarily  state  railways  do  give  better  ser- 
vice than  private  railways.  * 

4 See  the  author's  "Government  Ownership  of  Railways, "  pp. 

181-227. 


CHAPTER  XIII 

GOVERNMENT  REGULATION  VERSUS  GOVERNMENT 
OWNERSHIP   (continued) 

III.    EQUITY  OF  DISTRIBUTION  AS  AFFECTED  BY  GOVERN- 
MENT MANAGEMENT  OR  GOVERNMENT  REGULATION 

As  already  indicated,  even  though  it  be  proved  that 
the  total  expense  incurred  in  furnishing  transportation 
would  be  more  under  government  ownership  than  under 
government  regulation,  it  does  not  follow  that  the  lat- 
ter policy  is  preferable.  The  comparative  effects  which 
the  two  policies  probably  will  have  on  the  distribution 
of  wealth  must  also  be  considered. 

Private  management  of  railways  in  this  country  for- 
merly promoted  unfair  distribution  of  wealth  to  an  ex- 
traordinary degree.  This  was  due  mainly  to  two  prac- 
tices. One  was  unfair  discrimination,  its  most  obnox- 
ious and  harmful  form  being  secret  rebating.  The 
other  was  financial  manipulation.  The  practice  of  re- 
bating contributed  toward  building  up  big  concerns  at 
the  expense  of  little  concerns.  It  gave  to  those  who 
had,  and  took  from  those  who  had  not.  The  financial 
legerdemain  mentioned  tended  to  enrich  a  compara- 
tively few  investors  at  the  expense  of  the  majority  of  in- 
vestors and  of  the  public. 

If  these  pernicious  practices  still  continued  unabated 
we  should  probably  have  to  conclude  that  government 
management  would  contribute  more  effectively  toward 
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an  equitable  distribution  of  wealth  than  private  owner- 
ship and  public  regulation.  But  the  most  beneficent  re- 
sult of  the  effective  federal  regulation  of  the  last  ten 
years  has  been  the  almost  complete  abolition  of  unfair 
discrimination  between  persons.  Government  manage- 
ment could  not  possibly  have  accomplished  more  along 
this  line ;  and  there  is  no  ground  for  doubting  that  un- 
der continued  government  regulation  the  improvement 
will  be  permanent. 

The  reform  in  the  field  of  finance  has  not  been  so 
complete.  But  that  publicity  and  an  aroused  public 
sentiment  have  produced  great  effects  is  shown  by  the 
fact  that  almost  every  railway  financial  transaction 
which  has  caused  a  scandal  was  begun,  and  that  most 
of  them  were  consummated,  before  the  present  period 
of  effective  regulation  was  entered  upon.  The  improve- 
ment made  has  been  achieved  in  spite  of  the  fact  that 
the  Interstate  Commerce  Commission  has  been  given  no 
power  to  regulate  the  issuance  of  railway  securities, 
although  about  twenty  states  have  given  such  authority 
to  their  commissions.  With  the  Interstate  Commerce 
Commission  clothed  with  and  intelligently  exercising  a 
reasonable  authority  over  the  issuance  of  securities,  the 
management  of  the  financial  affairs  of  all  our  railways 
probably  would  become  conservative  and  honest,  as  the 
management  of  most  of  them  has  been  for  many  years. 

However,  under  either  the  system  of  government 
regulation,  or  that  of  government  management,  there 
will  always  be  a  struggle  going  on  to  determine  how  the 
burdens  and  benefits  resulting  from  the  development 
and  operation  of  the  railways  shall  be  divided.  Under 
either  system  travelers  and  shippers  will  want  low 
rates,  labor  will  want  shorter  hours  and  higher  wages, 
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and  the  owners  of  the  railways,  whether  capitalists  or 
the  public,  will  want  to  increase  the  profits  or  reduce 
the  deficit.  The  public  welfare  demands  that  this  strug- 
gle be  not  allowed  to  result  in  some  of  those  engaged 
in  it  securing  unfair  privileges  and  advantages  over 
the  rest.  The  only  authority  which  can  both  control 
and  arbitrate  the  struggle  is  the  government. 

But  a  government  is  not  a  mechanical  device  which 
automatically  registers  what  is  right  and  wrong,  what 
is  fair  and  unfair,  and  in  the  same  manner  issues  and 
enforces  its  decrees.  Governments  are  officered  by  ordi- 
nary men.  In  a  democratic  country  these  men  depend 
for  their  places  on  the  suffrages  of  other  men.  There- 
fore, under  either  system  those  who,  in  a  democratic 
country,  compose  the  government  will  deal  with  mat- 
ters affecting  railways  with  some  regard  to  their  own 
political  interests.  The  railway  policy  most  likely  to 
cause  equity  to  be  done  will  be  that  which  tends  most 
strongly  to  make  it  to  the  interest  of  those  in  office  to 
hold  the  balances  even  between  all  sections  and  classes. 

Under  the  system  of  public  regulation  the  regulating 
officials  occupy  positions  of  some  detachment  with  re- 
spect to  railway  affairs;  and  experience  indicates  that 
the  pressure  brought  to  bear  upon  them  by  the  various 
classes  and  communities  is  likely  to  be  such  as  ordinarily 
to  cause  them  to  deal  out  approximate  justice.  Railways 
cannot  be  satisfactorily  developed,  maintained  and  op- 
erated under  private  ownership  unless  those  who  in- 
vest in  them  are  allowed  to  derive  a  reasonable  return 
from  their  investment;  and  the  arguments  that  may  be 
marshaled  and  the  pressure  that  may  be  exerted  for  a 
policy  which  recognizes  this  principle  will  usually  pre- 
vail. Furthermore,  under  our  form  of  government  the 
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regulating  authorities  cannot  constitutionally  reduce 
the  net  income  of  the  railways  below  a  "fair  return " — 
in  other  words,  to  so  low  a  point  as,  in  effect,  to  confis- 
cate the  properties. 

At  the  same  time,  under  public  regulation  rates  and 
earnings  are  not  likely  to  be  excessive.  Experience  has 
shown  that  under  this  policy  those  who  pay  the  rates 
can  and  will  organize  and  fight  effectively  for  reason- 
able reductions  of  them  and  against  unreasonable  ad- 
vances. The  employees  of  private  railways  have  demon- 
strated that  they  can  get  and  keep  their  wages  on  at 
least  as  high  an  average  level  as  employees  of  other 
classes  of  concerns  and  of  governments  themselves.  Fi- 
nally, public  officials  are  likely  to  be  alert  and  active 
in  compelling  private  railways  to  pay  to  the  public 
their  share  of  taxes. 

The  situation  is  radically  altered  when  railways  be- 
come government  property.  The  government,  and  the 
men  who  compose  it,  are  then  changed  from  arbiters  of 
the  struggle  to  parties  to  it.  The  constitutional  rule 
which  prevents  net  income  from  being  reduced  below  a 
"fair  return "  would  not  apply  under  government  own- 
ership. The  authority  of  the  lawmaking  body  over  the 
railways  would  become  practically  absolute;  and  it 
could  make  any  distribution  of  the  burdens  and  bene- 
fits of  their  development  and  operation  it  might  see  fit. 
It  might  nominally  give  the  managers  large  freedom 
of  action.  But  what  the  lawmakers  have  given  they  can 
take  away.  Therefore,  there  would  be  frequent  appeals 
from  the  managers  to  the  lawmaking  body ;  and  the  law- 
makers, and  through  them  the  management,  would  be 
constantly  subjected  to  political  pressure.  They  would 
be  subjected  to  pressure  by  bodies  of  the  employees  for 
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higher  wages  and  easier  conditions  of  work.  They 
would  be  subjected  to  pressure  by  organized  bodies  of 
shippers  for  low  freight  rates,  and  by  organized  bodies 
of  commercial  travelers,  working  men  and  commuters 
for  low  passenger  rates.  They  would  be  subjected  to 
pressure  from  communities  all  over  the  country  for 
"pork  barrel"  railway  appropriations. 

There  is,  however,  one  class  which  is  never  organized, 
except  sporadically  and  temporarily,  to  influence  gov- 
ernment in  its  behalf.  This  is  the  taxpayers.  It  is  the 
largest  class  of  all.  But  a  small  body  of  voters  having 
a  single  common  interest  which  it  has  organized  itself 
to  promote  often  exerts  more  influence  on  government 
than  a  large  class  whose  members  do  not  clearly  recog- 
nize their  common  interest  and  organize  especially  to 
further  it.  Therefore,  the  class  which  under  govern- 
ment ownership  is  least  likely  to  be  protected  is  the 
taxpayers.  Now,  most  of  us  pay  some  taxes  directly. 
All  pay  them  indirectly.  They  enter  into  our  house 
rent,  into  the  cost  of  our  clothing,  into  the  prices  of 
everything  we  eat  or  drink.  Unfortunately,  in  coun- 
tries having  government  ownership  the  taxes  levied  to 
pay  the  railway  deficits  are  always  so  mixed  up  with 
the  prices  of  goods  and  with  other  taxes  that  those  who 
pay  them  have  no  idea  what  part  of  them  is  used  to  meet 
the  ordinary  expenses  of  the  government  and  what  to 
meet  the  deficits  of  the  railways. 

The  conclusion  that  the  increased  economic  burden 
which  usually  will  have  to  be  borne  by  industry  and 
the  public  because  of  government  ownership  will  be  im- 
posed mainly  on  the  taxpayers  is  supported  by  experi- 
ence. It  cannot  be  shown  that  the  average  wages  paid 
by  state  railways  are  ordinarily  higher,  under  compar- 
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able  conditions,  than  those  paid  by  private  railways,  al- 
though under  government  ownership  more  men  usually 
are  employed  to  do  a  given  amount  of  work.  It  can- 
not be  shown  that  the  rates  of  state  railways  ordi- 
narily are  lower  than  those  of  private  railways.  The 
passenger  rates  of  state  railways  usually  are  relatively 
lower  than  those  of  private  railways.  On  the  other 
hand,  their  freight  rates  usually  are  relatively  much 
higher,  and  the  total  amount  which  has  to  be  paid  for 
the  transportation  of  a  given  amount  of  passenger  and 
freight  traffic  usually  is  substantially  more  than  on  pri- 
vate railways. 

One  thing,  however,  which  can  be  shown  conclusively 
is  that  while  private  railways  always  are  required  to  pay 
taxes  to  the  public,  the  rule  as  to  state  railways  is  that 
taxes  have  to  be  collected  from  the  public  to  pay  their 
deficits.  There  are  some  state  railways  which  earn  the 
interest  on  the  total  investment  in  them,  and  even  more. 
This  is  true,  conspicuously,  of  those  of  Prussia.  But 
in  Canada,  Belgium,  Italy,  France,  Norway,  Sweden, 
Austria,  Hungary,  Switzerland,  Russia,  Australia,  New 
Zealand,  Argentina  and  most  other  countries  the  state 
railways  usually  have  failed  to  earn  their  total  operat- 
ing expenses  and  interest. 

Under  public  regulation  and  private  ownership  in  the 
United  States  the  railways  now  pay  in  taxes  to  the 
state  and  national  governments  $150,000,000  a  year,  or 
4%  per  cent  of  their  total  earnings.  Under  government 
ownership  the  states  could  not  tax  them  without  the 
consent  of  the  federal  government.  Even  though  the 
federal  government  gave  its  consent,  the  public  would 
not  be  much  benefited  if  the  taxes  collected  by  the  states 
merely  added  an  equivalent  amount  to  the  taxes  which 
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the  people  would  have  to  pay  to  the  federal  government 
to  make  up  a  railway  deficit. 

It  is  evident  that  there  can  be  no  sound  defense  of 
railway  losses  caused  by  wasteful  management ;  and  the 
deficits  of  state  railways  usually  are  mainly  due  to  such 
management.  The  case  is  different  to  the  extent  that 
the  losses  are  due  to  low  rates.  But  can  even  losses 
caused  by  low  rates  be  successfully  defended?  In  the 
first  place,  high  taxes  impose  just  as  serious,  although 
not  so  self-evident,  a  burden  on  the  industry  and  com- 
merce of  a  country  as  high  railway  rates.  Industry  and 
commerce  as  a  whole  do  not  elude  the  load  imposed  by 
uneconomical  railway  management  by  shifting  it  from 
the  shoulder  on  which  they  carry  their  railway  rates 
to  the  shoulder  on  which  they  carry  their  taxes. 

In  the  second  place,  when  the  taxpayers  pay  losses 
due  to  the  inadequacy  of  passenger  and  freight  rates 
one  of  two  things  is  true :  either  those  who  pay  the  taxes 
are  the  same  persons  who  benefit  by  the  low  rates,  or 
they  are  different  persons.  If  they  are  the  same  per- 
sons, what  they  save  by  the  low  rates  they  lose  by  high 
taxes,  and  they  are  no  better  off  than  they  would  be  if 
they  paid  the  entire  cost  of  their  transportation  in  pas- 
senger and  freight  rates.  If  those  who  get  the  trans- 
portation and  those  who  pay  the  taxes  are  different  per- 
sons, as  is  usually  the  case,  the  result  is  that  some  peo- 
ple are  given  transportation  for  less  than  the  cost  of 
rendering  it  to  them,  while  others  are  required  to  pay  in 
taxes  part  of  the  cost  of  furnishing  transportation  from 
which  they  derive  no  benefit. 

It  can  hardly  be  successfully  maintained  that  such  a 
practice  is  conducive  to  the  equitable  distribution  of 
wealth.  It  takes  money  from  the  public  in  general,  who 
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have  done  nothing  to  justify  its  being  taken  from  them, 
to  give  it  to  the  comparatively  few  who  travel  and  ship, 
who  have  done  nothing  to  entitle  them  to  have  it  be- 
stowed upon  them.  Since  the  richest  people  of  a  coun- 
try are  the  ones  who  own  the  largest  interests  in  big 
concerns,  and  since  the  biggest  concerns  make  the 
greatest  use  of  transportation  facilities,  the  plain  result 
of  operating  railways  at  a  loss  and  making  up  the  deficit 
by  taxation,  is  to  tax  the  many  for  the  benefit  of  the 
few,  the  poor  for  the  benefit  of  the  rich.  The  burden 
of  taxes  which  the  present  war  will  put  upon  the  Amer- 
ican people  will  be  quite  heavy  enough,  without  having 
large  railway  deficits  added  to  it. 

Candid  and  logical  consideration  of  the  conditions 
and  influences  under  which  either  the  policy  of  govern- 
ment management  or  that  of  government  regulation 
must  be  carried  out  in  this  country,  of  the  experience  of 
other  countries  with  government  management  of  rail- 
ways, and  of  our  own  experience  with  private  manage- 
ment subject  to  government  regulation,  can  hardly  fail, 
it  would  seem,  to  lead  us  to  the  conclusion  that  our  pol- 
icy of  government  regulation  is  more  likely  than  gov- 
ernment management  to  produce  favorable  economic  re- 
sults here.  When,  in  addition,  we  contemplate  the  po- 
litical perils  to  which  government  ownership  would  ex- 
pose us,  the  case  made  against  the  adoption  of  that  pol- 
icy in  the  United  States  becomes  overwhelmingly  strong. 

While  the  writer  is  convinced  that  under  such  condi- 
tions as  those  in  this  country  government  ownership  is 
highly  undesirable,  he  is  also  convinced  that  in  some 
countries  and  under  some  conditions  it  is  desirable.  In 
a  country  where  private  initiative  and  enterprise  are 
relatively  weak,  timid  and  inefficient,  and  the  executive 
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department  of  the  government  is  relatively  strong,  en- 
terprising and  efficient,  the  argument  for  government 
management  may  be  very  convincing.  But  in  a  country 
such  as  the  United  States,  where  private  enterprise  is 
aggressive,  progressive  and  efficient,  while  the  adminis- 
trative department  of  government  is  unstable,  inefficient 
and  swayed  by  political  influences,  the  argument  against 
government  ownership  is  overwhelming. 

The  end  sought  under  all  conditions  and  in  all  coun- 
tries should  be  the  most  honest,  efficient,  and  economical 
management  of  the  railways  that  is  practicable.  On  this 
depends  the  service  that  will  be  given,  the  rates  that 
will  be  charged,  the  financial  results  that  will  be  ob- 
tained, and  the  strain  that  will  be  put  upon  political 
institutions.  But  the  best  means  which  can  be  used 
for  attaining  the  desired  end  vary,  depending  on  the 
special  conditions  in  each  country.  That  public  regula 
tion  and  private  ownership  is  a  better  means  than  gov- 
ernment ownership  and  management  for  attaining  this 
end  in  the  United  States  is  a  conclusion  which,  it  would 
seem,  must  be  forced  on  everyone  who  studies  the  mat- 
ter thoroughly,  keeping  always  in  mind  the  many  condi- 
tions and  considerations,  political  and  economic,  which 
are  pertinent  to  the  subject. 


CHAPTER  XIV 

SOME  POLITICAL  PHASES   OF  GOVERNMENT 
OWNERSHIP 

There  has  been  a  revival  lately  of  proposals  for  and 
discussion  of  government  ownership  in  the  United 
States.  Congress  within  recent  years  has  enacted  legis- 
lation creating  postal  savings  banks  and  a  parcel  post; 
and  former  Postmaster-General  Hitchcock  advocated 
government  purchase  of  the  telegraph  lines.  Govern- 
ment construction  of  railroads  in  Alaska  has  been  un- 
dertaken. Congress  has  directed  the  Newlands  Com- 
mittee to  investigate  government  regulation  versus  gov- 
ernment ownership  of  railways.  A  committee  of  post- 
office  officials  lately  reported  in  favor  of  acquiring  the 
telephone  lines.  And  Senator  Kenyon  and  Senator 
Martine  of  New  Jersey,  after  serving  on  the  committee 
which  investigated  the  strike  in  1913,  in  the  coal  mines 
of  West  Virginia,  reported  in  favor  of  government  ac- 
quisition of  all  coal  mines,  to  prevent  such  strikes. 

In  view  of  these  facts,  serious  discussion  of  the  prob- 
able results  of  state  socialism  under  the  conditions  in 
the  United  States  is  pertinent.  The  effects  of  the  na- 
tionalization of  merely  the  great  public-service  enter- 
prises, such  as  the  telephone,  telegraph,  and  railway 
systems,  would  be  numerous  and  important  enough. 
Still  more  varied,  numerous,  and  momentous  would  be 
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the  results  if  the  coal  mines  also  should  be  made  public 
property. 

Thirty-three  years  ago  an  Italian  government  com- 
mission made  a  most  thorough  investigation  of  public 
ownership  of  railroads,  and  reached  several  important 
conclusions.  One  was  that  under  government  owner- 
ship, "  politics, "  as  President  Hadley  phrased  it, 
"would  corrupt  the  railroad  management  and  the  rail- 
road management  would  corrupt  politics. "  This  would 
cut  the  public  with  a  two-edged  sword.  Political  influ- 
ence would  cause  the  government  industries  to  be  ill- 
managed.  Nothing  else  is  so  fatal  as  such  influence  to 
the  efficient  management  of  state  enterprises.  And  if 
the  state  management  should  become  a  factor  in  politics, 
then  politics  would  be  demoralized.  No  influence  hold- 
ing a  greater  menace  to  free  institutions  could  be  in- 
jected into  politics  than  the  influence  of  government 
departments  which  controlled  the  expenditure  of  bil- 
lions of  dollars  annually  and  employed  millions  of  vot- 
ers. 

Most  of  the  concerns  the  nationalization  of  which 
is  suggested  render  "public  services. "  Therefore,  under 
private  ownership,  they  must  secure  franchises  from  the 
public,  and  are  subject  to  government  control  and  regu- 
lation. In  connection  with  this  control  and  regulation 
various  questions  of  public  policy  arise  which  often  get 
more  or  less  into  politics.  One  is,  what  rates  the  con- 
cerns shall  charge.  Another  is,  what  improvements  and 
extensions  they  shall  be  allowed  or  required  to  make, 
and  on  what  terms.  Still  another  is  the  condition  un- 
der which  they  may  require  their  employees  to  work. 
In  some  cases  the  wages  they  shall  pay  have  nearly  got 
into  politics.  Under  government  ownership,  questions 
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of  similar  character  regarding  all  of  the  nationalized 
industries  might  be  drawn  into  politics. 

In  the  consideration  of  the  rates  or  prices  of  a  con- 
cern regulated  or  managed  by  government,  controver- 
sies and  antagonisms  spring  up  between  different  classes 
of  buyers  of  goods  or  service,  who  think  that  unfair  dis- 
crimination is  practised  as  between  them.  They  develop 
between  different  communities  which  think  that  they 
are  not  equitably  dealt  with.  They  spring  up  and  be- 
come embittered  between  those  who  sell  the  goods  or 
service  and  those  who  buy  them. 

In  many  cases  the  questions  raised  by  such  contro- 
versies and  antagonisms  have,  under  private  owner- 
ship, become  issues  in  politics  in  the  United  States. 
The  public  service  companies  have  tried  to  defeat  or 
minimize  public  regulation  by  seeking  to  control  the 
nomination  and  election,  and  the  subsequent  official  ac- 
tion, of  lawmakers  and  other  public  servants.  The  pub- 
lic service  companies  which  have  used  these  methods 
have  not  alone  been  at  fault.  Sometimes  they  have  em- 
ployed them  to  prevent  "  strike "  legislation.  Sometimes 
the  campaign  contributions  and  bribes  which  they  have 
given  have  been  blackmail. 

In  time  the  public  found  that  regulation  by  mere 
legislative  enactment  usually  is  either  futile  or  harm- 
ful. Experience  taught  it  that  the  way  to  take  public 
service  corporations  out  of  politics,  and  at  the  same 
time  to  make  regulation  effective,  was  to  delegate  the 
work  of  regulation  to  administrative  commissions.  The 
increase  of  regulation,  and  the  change  of  its  form,  have 
reduced  the  influence  of  the  public  service  companies 
over  politics,  and  seem  to  have  shown  that  they  can 
be  used  to  destroy  it. 
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While  the  public  service  companies  have  ceased  in 
most  places  to  be  an  important  factor  in  politics,  poli- 
tics, unfortunately,  has  continued  to  he  a  factor  in  the 
regulation  of  their  rates  as  well  as  of  other  features  of 
their  business.  But  the  extent  to  which  politics  influ- 
ences state  regulation  has  declined,  while  so  completely 
has  regulation  of  interstate  rates  been  turned  over  to 
the  Interstate  Commerce  Commission  that  it  has  almost 
ceased  to  be  a  factor  in  national  politics. 

If  the  railways,  telegraph  and  telephone  systems, 
and  other  industries  whose  interstate  operations  are 
now  regulated  by  the  Interstate  Commerce  Commis- 
sion, were  acquired  by  the  government,  the  fixing  of 
their  rates  might  be  left  in  the  hands  of  the  Commis- 
sion. But,  wherever  the  rate-making  authority  might 
be  lodged,  it  is  doubtful  whether  telephone,  telegraph, 
or  railway  rates  could,  under  government  ownership,  be 
kept  out  of  politics. 

Under  government  ownership  the  existing  limitations 
on  the  fixing  of  rates  by  public  authority  would  be 
razed.  Chief  among  these  is  the  constitutional  rule  pro- 
hibiting the  making  of  rates  which  deprive  a  company 
of  a  fair  return.  Under  this  rule,  lawmakers  and  courts 
must  fix  rates  according  to  the  special  conditions  of 
each  case.  The  result  is,  especially  as  to  railways,  that 
the  rates  allowed  to  be  charged  are  much  higher  in  some 
parts  of  the  country  than  in  others;  in  the  west  and 
south  than  in  the  east.  Under  government  ownership 
the  dominant  part  of  the  public  could  have  rates  fixed 
in  any  way  that  wisdom,  caprice,  political  expediency, 
or  selfish  interest  might  suggest.  For  it  would  always 
be  possible,  if  any  body  to  which  the  rate-making  au- 
thority was  delegated  should  refuse  to  make  rates  as 


340  REGULATION  OF  RAILWAYS 

any  section  or  class  wished,  to  appeal  to  Congress.  Con- 
gress could  require  the  recalcitrant  regulating  body  to 
be  reorganized,  or  could  abolish  it,  as  it  abolished  the 
Commerce  Court  when  that  court's  decisions  did  not 
suit  it.  Or  Congress  might  lay  down  new  principles 
according  to  which  the  regulating  body  must  act;  or 
prescribe  whole  schedules  of  rates  itself. 

Now,  it  is  very  likely  that  under  government  owner- 
ship the  people  of  the  parts  of  the  country  where  rates 
are  relatively  high  would  demand  that  their  rates  be 
made  as  low  as  the  lowest.  But  if  this  were  done,  the 
earnings  of  the  government  railways  would  be  heavily 
reduced.  Losses  would  result  which  would  have  to  be 
met  by  taxation  of  the  entire  public.  Therefore,  the 
people  of  the  more  populous  and  industrially  developed 
sections  very  likely  would  resist  the  demands  of  other 
sections  for  reductions  of  rates.  This  would  raise  an 
issue  over  which  bitter  political  struggles  might  be 
fought.  Political  struggles  have  resulted  from  similar 
causes  even  in  Germany,  where  politics  exerts  less  in- 
fluence on  state  railway  management  than  anywhere 
else.  In  Canada,  on  the  government-owned  Intercolo- 
nial Railway,  the  rates  are  thirty  per  cent  lower  than 
the  average  on  the  other  railways  of  the  country.  Ow- 
ing to  this — and  to  its  uneconomical  management — the 
Intercolonial  has  never  earned  its  interest,  and  usually 
not  even  its  operating  expenses.  Its  low  rates  operate 
to  give  a  subsidy  to  the  people  living  along  it,  which 
all  the  people  of  Canada  pay  back  in  taxes.  And  this 
subsidy  has  exerted  a  more  than  negligible  influence  on 
the  results  of  elections  in  the  eastern  provinces. 

All  who  use  railway  or  telegraph  or  telephone  serv- 
ice largely,  have  a  motive  for  seeking  to  have  the  rates 
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for  the  service  made  low.  But  it  is  to  the  interest  of 
the  general  public  under  government  ownership  to 
have  rates  charged  that  will  at  least  cover  operating  ex- 
penses, depreciation,  and  interest  on  investment.  Other- 
wise, as  on  the  Intercolonial,  there  results  a  deficit  which 
must  be  paid  from  taxes.  In  view  of  this  conflict  of 
interest  it  is  easy  to  see  how,  under  government  owner- 
ship, the  question  how  high  rates  in  general  should  be 
made,  or  what  rates  should  be  charged  this  or  that  large 
class  of  users  of  public  services,  might  become  a  politi- 
cal issue. 

The  history  of  the  United  States  is  not  devoid  of  ex- 
amples of  struggles  affecting  sectional  or  class  inter- 
ests which  have  resulted  in  legislation  based,  not  on 
scientific  and  economic,  but  on  political  principles.  The 
tariff  question,  which,  while  much  less  complicated  and 
important,  is  in  many  ways  similar  to  the  railway  rate 
question,  has  exerted  a  corrupting  influence  on  Ameri- 
can politics  for  a  century  and  a  quarter.  If  govern- 
ment ownership  of  railways,  telegraphs,  mines,  and  so 
forth,  should  be  entered  upon,  the  question  of  what 
rates  and  prices  should  be  charged  for  their  services  and 
products  probably  would  add  a  page  to  our  history  sim- 
ilar to  that  written  by  the  tariff.  It  is  frequently  said 
that  under  government  ownership  the  fixing  of  rates  for 
public  services  would  be  intrusted  to  a  non-political 
commission.  It  is  significant  that,  although  long  advo- 
cated, no  step  has  been  taken  which  has  for  long  kept 
the  tariff  out  of  politics. 

Under  state  socialism  it  would  be  necessary  for  Con- 
gress to  determine,  directly  or  indirectly,  what  ex- 
penditures should  be  made  for  increasing  and  improv- 
ing the  facilities  of  the  state  industries,  and  for  carry- 
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ing  on  their  services.  The  annual  investment  in  addi- 
tions to  and  permanent  improvements  in  the  concerns 
whose  properties  it  is  proposed  to  nationalize,  is  enor- 
mous. Recent  years  have  been  a  period  of  relative  de- 
pression in  the  railway  business  in  the  United  States; 
yet  the  investment  in  the  railways  alone,  during  the  ten 
years  ending  June  30,  1915,  averaged  about  $530,000,000 
a  year;  and  during  the  five  years  ending  with  June  30, 
1915,  it  averaged  almost  $575,000,000  a  year.  The  sim- 
ilar investment  of  the  American  Telephone  and  Tele- 
graph Company  in  its  telephone  lines  amounts  to  about 
$60,000,000  annually.  This  annual  new  investment  in 
the  Bell  system  is  greater  than  the  largest  expenditure 
ever  made  by  the  government  on  rivers  and  harbors  in 
any  year,  while  the  annual  new  investment  in  rail- 
ways between  1911  and  1915  was  twelve  times  the 
maximum  annual  appropriation  for  rivers  and  harbors, 
and  about  equaled  the  total  expenditure  on  rivers  and 
harbors  since  the  foundation  of  the  government.  Un- 
der normal  conditions  the  new  investment  made  an- 
nually by  the  concerns  whose  properties  it  is  proposed 
to  nationalize  is  well  over  $1,000,000,000.  Under  either 
private  or  public  ownership  the  amount  invested  must 
steadily,  and  even  rapidly,  increase,  if  the  services  ren- 
dered are  to  keep  pace  with  the  demands  and  needs  of 
the  public. 

Under  private  ownership  and  management  it  is  nec- 
essary in  many  cases  for  railway,  telegraph  and  tele- 
phone, and  other  public  utility  companies  to  obtain  au- 
thority from  public  bodies  to  make  extensions  and  im- 
provements. In  their  attempts  to  secure  favorable  ac- 
tion, public  service  companies  have  often  resorted  to  im- 
proper methods.  But  in  a  great  majority  of  instances 
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public  service  companies  decide  upon  and  make  expen- 
ditures for  their  additions  and  improvements  without 
reference  to  or  effect  upon  politics. 

Would  it  be  possible,  under  public  ownership  and 
management,  to  make  extensions  and  improvements  in- 
volving an  investment  of  at  least  one  billion  dollars  an- 
nually, with  as  little  effect  on  politics  as  is  the  case  un- 
der private  ownership  ?  Are  the  expenditures  of  the  gov- 
ernment for  rivers  and  harbors  and  public  buildings 
made  regardless  of  political  considerations  and  without 
political  effect?  On  the  contrary,  the  appropriations 
for  these  purposes,  and  even  those  for  army  posts  and 
naval  yards  and  stations,  influence  and  are  influenced 
by  politics.  Repeatedly  have  high-minded  and  patriotic 
public  men — such  men  as  former  United  States  Senator 
Theodore  E.  Burton  of  Ohio — denounced  the  grossly 
wasteful  appropriations  made  by  Congress  for  the  polit- 
ical benefit  of  its  members,  and  spread  the  disgraceful 
record  before  the  public. 

The  desire  of  Congressmen  for  reelection  [declared  Senator 
Burton  recently]  and  the  local  pride  of  selfish  districts  fre- 
quently occasion  indefensible  expenditures  for  both  these  pur- 
poses (the  erection  of  public  buildings  and  improvement  of 
rivers  and  harbors).  It  would  hardly  be  exaggeration  to  say 
that  one-third  of  our  total  appropriations  for  rivers  and  har- 
bors has  been  wasted  by  the  extravagant  and  unscientific  sys- 
tem under  which  they  have  been  applied.  .  .  .  By  this  same 
system  of  framing  appropriation  bills  for  public  buildings, 
political  considerations  triumph  over  the  needs  of  the  service 
and  considerations  of  public  economy  and  efficiency.  As  a 
result  we  have  these  bills  written  with  an  eye  to  the  number 
of  congressional  districts  in  the  country  rather  than  to  more 
patriotic  considerations. 
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It  is  sometimes  said  that  these  abuses  are  decreasing. 
"The  most  discouraging  feature  of  this  condition/'  de- 
clares Senator  Burton,  "is  that  it  seems  to  be  growing 
worse  each  year. ' ' 1 

In  many  countries  appropriations  for  government 
railways  have  played  the  same  kind  of  part  in  politics 
that  appropriations  for  some  public  purposes  play  now 
in  the  United  States.  In  the  earlier  history  of  railways 
a  number  of  lines  were  built  by  individual  states  in  this 
country.  In  every  instance  evidence  was  afforded  that 
under  government  ownership  politics  is  likely  to  cor- 
rupt the  railroad  management  and  the  railroad  manage- 
ment to  corrupt  politics.  The  experience  of  North 
Carolina  is  typical.  The  North  Carolina  Railroad, 
built  by  the  state,  began  at  Goldsboro  and  was  laid 
out  in  the  form  of  a  horseshoe,  disregarding  both  physi- 
cal and  traffic  considerations.  Its  historian  explains 
that  unless  the  road  "had  gone  to  the  home  of  Gov- 
ernor Morehead,  had  passed  by  Hillsboro,  the  home  of 
the  Secretary  of  the  Navy,  Governor,  and  United 
States  Senator  Graham,  and  other  distinguished  men, 
had  taken  in  the  state  capital  in  its  route,  and  ter- 
minated in  the  midst  of  the  descendants  of  the  signers 
of  the  Mecklenburg  Declaration  of  Independence,  it 
could  not  have  come  into  existence  at  all ! ' '  "So  long, ' ' 
he  adds, ' '  as  the  state  attempted  to  operate  it,  the  politi- 
cal factions  along  its  route  had  to  be  appeased  by  seats 
in  its  directorate,  and  favors  more  or  less  discriminating 
were  a  necessity  both  to  individuals  and  to  influential 
centers."2 

1  Article  in  the  Saturday  Evening  Post  (January  3,  1914). 

"'State  Ownership  in  North  Carolina/'  by  T.  B.  Womack, 
formerly  Judge  of  the  Supreme  Court  of  that  state,  in  World's 
Work  (December,  1906). 
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Expenditures  on  the  railways  have  always  been  used 
more  or  less  to  influence  political  results  in  Australia 
and  New  Zealand.  When  New  Zealand  began  railway 
construction  in  the  70s  the  government  had  a  compre- 
hensive plan  for  the  development  of  the  lines. 

But  from  every  part  of  the  country  arose  a  clamor  for  a 
fair  share  in  the  public  expenditure,  and  the  appropriations 
were  doled  out  to  more  than  thirty  different  districts  with 
undue  regard  to  political  influences.3 

To  these  perversions  of  the  original  plan  has  been  at- 
tributed the  financial  failure  of  the  state  railways  of 
New  Zealand. 

The  most  recent  example  of  the  kind  is  afforded  by 
Canada.  As  shown  in  an  earlier  chapter,  a  govern- 
ment commission,  of  which  the  recent  general  manager 
of  the  government-owned  Intercolonial  was  chairman, 
reported  that  the  commission  created  to  build  the  Na- 
tional Transcontinental  had  wasted  many  millions  of 
dollars,  and  made  numerous  detailed  allegations  regard- 
ing expenditures  dictated  by  political  considerations  or 
by  something  worse. 

In  view  of  such  experience  in  this  and  other  coun- 
tries, how  can  anybody  doubt  that,  without  a  com- 
plete revolution  in  American  politics,  the  appropria- 
tions for  additions  to  and  improvements  in  the  railways 
and  other  large  public  utilities  would,  under  govern- 
ment ownership  here,  be  made  largely  with  an  eye  to 
politics?  How  can  we  assume  that  communities  which 
now  demand  appropriations  for  the  "improvement"  of 

'"Kailways  in  New  Zealand/'  by  James  Edward  LeEossignol 
and  William  Downie  Stewart.  Quarterly  Journal  of  Economics 
(August,  1909). 
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little  streams  which  can  never  be  navigated,  would  not, 
under  government  ownership,  insist  that  their  represen- 
tatives and  senators  get  them  " their  share"  of  appro- 
priations for  the  construction  of  new  railway  lines,  re- 
gardless of  the  welfare  of  the  nation  as  a  whole?  How 
can  we  assume  that  towns  and  cities  which  demand  ap- 
propriations for  public  buildings  the  cost  of  which  is 
utterly  disproportionate  to  the  population  and  business 
served,  would  not  under  government  ownership  demand 
that  their  Congressmen  get  appropriations  for  railway 
stations  whose  cost  would  be  utterly  disproportionate  to 
the  population  and  business  accommodated? 

If  public  men  cannot,  or  will  not,  resist  the  demands 
made  on  them  now,  how  can  we  assume  that  they  could 
and  would  resist  the  new  and  larger  demands  that  would 
be  made  on  them  then?  And  if  the  relatively  small 
appropriations  for  public  buildings  and  rivers  and  har- 
bors play  such  havoc  in  our  politics  now,  what  would 
be  the  effect  produced  by  the  relatively  enormous  appro- 
priations which  would  be  made  under  government  own- 
ership of  telegraphs,  telephones,  coal  mines,  and  rail- 
ways, for  the  improvement  and  development  of  these 
properties? 

In  the  construction  and  operation  of  railways,  tele- 
graph and  telephone  systems,  and  mines,  it  is  necessary 
for  the  managements,  whether  state  or  private,  to  have 
many  business  dealings  with  contracting,  manufactur- 
ing, and  mercantile  concerns.  The  manufacture  and 
sale  of  railway  equipment  and  supplies  alone  constitute 
one  of  the  largest  industries  in  America.  Billions  are 
invested  in  it ;  and  the  number  of  men  employed  almost 
equals  the  number  employed  by  the  railways.  There 
sometimes  is  graft  in  new  construction  and  in  the  pur- 
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chase  of  equipment  and  supplies  under  both  private  and 
state  ownership.  But  there  is  no  politics  in  them  under 
private  ownership,  while  there  almost  certainly  would 
be  under  public  ownership. 

The  promise  of  tariff  legislation  that  would  benefit 
them  has  always  been  used  by  one  of  our  political 
parties  to  catch  the  votes  of  numerous  large  concerns 
and  their  employees.  Under  government  ownership  the 
argument  that  one  party  was  more  disposed  than  an- 
other to  make  large  expenditures  which  would  increase 
the  business  of  equipment  and  supply-manufacturing 
concerns,  might  be  used  very  effectively  to  attract  the 
support  of  these  concerns  and  their  workmen.  The 
commission  which  investigated  the  construction  of  the 
National  Transcontinental  Railway  by  the  Canadian 
government  charged  that  contracts  had  been  let  for  the 
specific  purpose  of  influencing  national  elections,  and  in 
one  case  even  a  local  election  in  Quebec. 

"We  have  seen  how  large  are  the  expenditures  for  im- 
provements and  extensions  in  the  industries  which  it  is 
proposed  to  nationalize.  The  expenditures  for  equip- 
ment and  supplies  used  in  them  in  the  ordinary  course 
of  operation  and  maintenance  are  probably  equally 
large.  These  latter  outlays  for  the  railways  amount  to 
$850,000,000  annually;  for  the  telegraph  and  telephone 
systems  to  about  $100,000,000  annually.  If  any  consid- 
erable part  of  these  sums  should  under  government 
ownership  be  so  laid  out  as  to  influence  politics  the  re- 
sults would  be  demoralizing. 

From  a  political  standpoint,  the  most  important  phase 
of  the  question  of  government  ownership  is  the  effect 
which  would  be  produced  by  the  transfer  of  millions  of 
voters  from  private  to  public  employment.  The  follow- 
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ing  table  gives  approximately  the  numbers  of  employees 
in  the  civil  service  of  the  government,  and  of  those  in 
the  service  of  the  steam  railways,  electric  railways,  and 
express,  telephone,  telegraph,  and  coal-mining  companies 
respectively : 

Steam  railways 1,850,000  employees 

Coal  mines 770,000  " 

Government  civil  service 476,000 

Telephone  and  telegraph  com- 
panies     200,000  " 

Electric  railways    250,000  " 

Express  companies 80,000  " 


TOTAL 3,626,000 

The  table  includes  some  employees  who  probably 
would  not  be  transferred  to  government  service.  Such 
are  those  of  the  street  railways,  which  are  more  likely 
to  be  municipalized  than  nationalized.  It  does  not  in- 
clude some  who  doubtless  would  enter  government  serv- 
ice, as  those  of  the  Pullman  Company  and  the  private 
freight-car  lines.  On  the  whole,  it  gives  a  conservative 
idea  of  the  number  who  would  soon  be  employees  of  the 
government  if  such  a  policy  of  nationalization  as  is  ad- 
vocated should  be  adopted.  In  most  other  countries 
there  have  been  large  increases  in  the  numbers  of  em- 
ployees when  railways  and  other  concerns  have  been 
nationalized,  even  when  there  has  been  no  change  in  the 
working  day.  It  is  safe,  therefore,  to  estimate  that,  if 
the  various  projects  for  government  ownership  should 
be  carried  out,  there  soon  would  be  almost  4,000,000 
men  in  government  service.  If  only  the  railways,  tele- 
graphs, telephones,  and  affiliated  systems  of  communica- 
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tion  and  transportation  were  nationalized,  the  number 
of  government  employees  would  soon  rise  to  3,000,000. 
The  total  number  of  votes  cast  for  president  in  1916 
was  18,440,000.  Thus  the  number  of  government  em- 
ployees would  amount  to  perhaps  20  per  cent  of  the 
ordinary  vote  cast  for  president.  What  would  be  the 
political  effect? 

The  present  regulations  concerning  the  political  ac- 
tivities of  government  employees  are  strict.  Civil 
Service  Rule  I,  section  I,  provides  that  employees  sub- 
ject to  the  rules,  "while  retaining  the  right  to  vote  as 
they  please  and  to  express  privately  their  opinions  on 
all  political  subjects,  shall  take  no  active  part  in  politi- 
cal management  or  in  political  campaigns.  .  .  .  Peti- 
tions or  other  communications  regarding  public  busi- 
ness addressed  to  the  Congress,  or  either  house,  or  any 
committee  or  member  thereof,  by  officers  or  employees 
in  the  civil  service  of  the  United  States,  shall  be  trans- 
mitted through  the  heads  of  their  respective  depart- 
ments or  officers,  who  shall  forward  them  without  delay, 
with  such  comment  as  they  may  deem  requisite  in  the 
public  interest.  Officers  and  employees  are  strictly  pro- 
hibited from  attempting  either  directly  or  indirectly  to 
secure  legislation  or  to  influence  pending  legislation  ex- 
cept in  the  manner  above  described/'  It  is  further 
provided  that  "an  employee  may  not  publish  or  be 
connected  editorially,  managerially,  or  financially  with 
any  political  newspaper,  and  may  not  write  for  publi- 
cation any  letter  or  article  signed  or  unsigned  in  favor 
of  or  against  any  political  party,  candidate,  faction  or 


measure. ' 


If  the  railways  and  other  industries  should  be  na- 
tionalized, an  attempt  would  be  made  to  apply  these 
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rules  to  their  employees.  The  employees  of  the  rail- 
ways, at  least,  foresee  this,  and  the  leaders  of  their 
unions  detect  in  it  a  powerful  argument,  from  their 
standpoint,  against  government  ownership.  The  rail- 
way labor  organizations  now  use  political  means  con- 
stantly to  secure  changes  in  conditions  of  employment 
and  in  railway  plants  and  operating  methods.  At  their 
conventions  they  adopt  resolutions  commending  public 
men  who  assist  them  to  secure  legislation,  and  denounc- 
ing those  who  oppose  them.  They  have  at  every  state 
capital  and  in  Washington  legislative  agents  who  but- 
tonhole lawmakers  persistently,  to  get  votes  for  their 
train-crew  bills,  locomotive-headlight  bills,  and  so  on. 
They  have  publications  through  which  they  urge  their 
members  to  support  public  men  who  are  " friendly" 
and  oppose  those  who  are  "unfriendly."  By  such 
means  the  brotherhoods  secure  the  passage  of  scores  of 
laws  and  control  the  choice  of  many  public  officials.  A 
good  example  of  the  present  influence  of  the  brother- 
hoods was  the  passage  by  Congress  in  1916  of  the  Adam- 
son  eight-hour  basic  day  act,  and  the  subsequent  de- 
feat of  proposed  legislation  to  prevent  railway  strikes. 
If  the  nation  should  acquire  the  railways,  the  state 
laws  regulating  them  which  the  brotherhoods  have  got 
passed  would  be  wiped  out.  A  state  cannot  regulate 
an  instrumentality  of  the  federal  government.  And 
if  the  existing  civil  service  regulations  should  be  ap- 
plied, the  machinery  the  brotherhoods  have  built  up 
for  influencing  legislation  would  be  destroyed.  The 
highly  paid  conductors  and  locomotive  engineers  con- 
trast their  incomes,  conditions  of  service,  and  freedom 
of  political  action  with  the  situation  of  government  civil 
employees;  and  they  declare  that  if  public  ownership 
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would  reduce  railway  employees  to  the  "  servitude "  of 
railway-mail  clerks  they  want  none  of  it. 

But  it  is  not  certain  that  the  present  civil  service 
rules  would  be  applied  to  employees  of  government  rail- 
ways, telephone  and  telegraph  systems,  and  coal  mines. 
They  would  not  be  if  these  employees  could  prevent  it ; 
and  their  numbers  would  give  great  potency  to  their 
resistance.  Besides,  while  the  rules  restrict  the  political 
activities  of  government  employees,  they  cannot  keep 
members  of  Congress  from  passing  legislation  for  the 
benefit  of  employees,  or  forbid  employees  to  reward 
their  benefactors  with  their  suffrages.  Finally,  even  if 
the  civil  service  rules  should  be  extended  to  the  new  em- 
ployees, it  does  not  follow  that  they  would  be  enforced. 
The  control  exercised  over  the  two  per  cent  of  the  quali- 
fied voters  now  in  the  government  civil  service  is  no 
criterion  of  the  degree  of  control  which  could  be  exer- 
cised over  from  ten  to  twenty  per  cent  of  the  qualified 
voters. 

If  the  railways,  mines,  and  other  industries  should 
be  nationalized,  there  doubtless  would  be  created  to 
manage  them  departments  hedged  about  with  legislation 
designed  to  make  them  independent  of  political  influ- 
ence. The  officers  of  these  departments  doubtless  would 
try  to  operate  the  properties  efficiently  and  economi- 
cally. But  efficiency  and  economy  are  not  consistent 
with  the  constant  granting  of  higher  wages  and  easier 
conditions  of  work.  And,  on  the  other  hand,  no  body  of 
men  ever  was  satisfied  for  any  considerable  period  with 
its  wages  and  conditions  of  employment.  Therefore, 
in  the  course  of  a  short  time  the  employees  would  ask 
for  concessions  which  the  managements  would  refuse. 
Even  under  existing  civil  service  rules  the  officers  would 
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be  obliged  to  transmit  the  employees'  petition  to  Con- 
gress. In  this  or  some  other  way  it  would  speedily  be 
made  necessary  for  members  of  Congress  to  go  on  record 
either  for  or  against  the  demands  of  the  employees. 
Does  not  experience  show  that  most  of  them,  before  they 
went  on  record,  would  consider  the  probable  effect  on 
their  political  fortunes?  Members  of  Congress  are  hu- 
man ;  and  the  number  of  humans  who  will  act  contrary 
to  their  selfish  interest  when  no  plain  question  of  per- 
sonal honor  is  involved  is  not  large.  Now,  on  every 
such  issue  the  general  public  would  be  divided,  or  its  at- 
tention would  be  distracted  by  other  issues.  But  on 
such  issues  the  government  employees  would  be  united. 
The  hundreds  of  thousands  of  their  relatives  and  friends 
would  stand  with  them.  The  result  would  be  that  with 
respect  to  these  special  questions  they  and  their  sympa- 
thizers would  usually  hold  the  balance  of  power.  Many 
members  of  Congress  would  therefore  decide  that  it  was 
to  their  selfish  interest  to  side  with  the  employees. 

Let  us  suppose,  however,  that  Congress  should  sup- 
port the  managements  in  refusing  to  make  important 
concessions  to  the  employees.  By  "  plump  ing "  at  the 
next  election  for  the  Congressmen  who  sided  with  them 
and  against  those  who  sided  against  them,  the  employees 
and  their  sympathizers  could  largely  determine  the  per- 
sonnel of  the  next  Congress. 

Permanently  to  inject  the  wages  and  conditions  of 
employment  of  from  two  to  four  million  voters  into 
politics  would  be  to  inject  a  most  corrupting  and  de- 
moralizing influence.  Elections  and  legislation  should 
turn  on  questions  affecting  the  welfare  of  the  entire 
public,  never  on  issues  affecting  the  selfish  interests  of 
but  a  part  of  it.  When  they  are  determined  by  class 
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interests  and  considerations,  government  in  this  country 
will  no  longer  be  democratic.    It  will  be  oligarchic. 

The  experience  of  other  countries  throws  light  on 
the  effects  which  would  be  produced  by  taking  a  large 
body  of  voters  into  the  employ  of  our  government.  In 
Prussia  the  government  employees  exert  little  influence 
on  politics.  But  the  conditions  there  weaken,  rather 
than  strengthen,  the  argument  for  public  ownership 
here.  In  Prussia  under  the  three-class  voting  system, 
which  is  based  on  property,  the  political  power  of  the 
working  classes,  including  state  employees,  is  extremely 
small  in  proportion  to  their  numbers.  Besides,  govern- 
ment employees  are  not  allowed  to  organize  in  any  way 
or  for  any  purpose  not  sanctioned  by  their  superior  offi- 
cers. The  political  status  of  the  Prussian  state  railway 
employee  has  been  described  by  J.  F.  Mills,  in  an  article 
in  the  Railway  Review,  the  publication  of  the  National 
Union  of  Railway  Men  of  England : 

The  (Prussian)  government's  feudal  conceptions  may  be 
realized  from  the  fact  that  it  regards  its  employees  as  bound 
to  it  body  and  soul,  politically  as  well  as  industrially;  and 
the  open  voting  system  places  a  terrible  power  for  penaliza- 
tion in  the  hands  of  the  state  authorities,  should  the  state 
employees  choose  to  vote  for  candidates  of  whom  the  govern- 
ment does  not  approve.  In  fact,  for  state  employees  to  exer- 
cise the  elementary  right  of  citizenship  by  voting  for  the 
candidate  and  policy  most  in  accord  with  their  own  views,  is 
to  run  the  risk  of  forfeiting  their  posts  and  jeopardizing  their 
livelihood. 

The  autocratic  Prussian  state  has  kept  its  employees 
from  resorting  to  political  action;  but  this  result  has 
been  accomplished  at  the  sacrifice  of  their  political  free- 
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dom.  They  do  not  dictate  to  the  government;  but  the 
government  does  dictate  to  them.  It  cannot  be  said  that 
government  ownership  has  no  political  effects  in  Prus- 
sia :  it  strengthens  the  government  and  makes  a  political 
nullity  of  the  employees. 

Let  us  cross  into  France.  Here  the  state  is  half- 
democracy,  half -bureaucracy.  The  government  owns 
two  of  the  seven  large  systems  of  railroads,  the  telegraph 
and  the  telephone,  and  has  monopolies  of  the  tobacco, 
match,  and  other  industries.  According  to  the  estimate 
put  forward  by  Mr.  William  Morton  Fullerton,  in  his 
book,  "Problems  of  Power/ '  900,000,  or  eleven  per  cent, 
of  the  8,000,000  voters  are  employees  of  the  state.  The 
results  are  graphically  described  by  Mr.  Fullerton.  The 
state  employees  are  allowed  to  form  unions;  and  the 
civil  servants  have  been  rapidly  grouped  into  organiza- 
tions designed  to  get  from  the  state  everything  that  they 
can. 

At  present  there  are  in  France  at  least  488  professional 
associations  of  state  employees  in  the  big  central  government 
offices,  and  202  unions  representing  the  state  employees  in 
the  match  factories,  the  tobacco  factories,  the  mint,  the  state 
railways,  and  so  forth.  These  various  unions  are  united  in  a 
general  federation,  and  it  is  this  colossal  new  force,  which 
has  been  encouraged  by  the  state,  that  was  suddenly  brought 
to  the  notice  of  the  public  by  the  postmen's  strike  of  March, 
1909. 

?  Appointments  to  desirable  positions  in  the  service  are 
used  to  further  the  political  ambitions  of  members  of 
the  Corps  Legislatif.  As  Clement  Colson,  the  leading 
authority  on  French  railway  affairs,  has  shown,  when 
the  government  in  1908  took  over  the  "Western  Railway, 
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it  turned  out  the  experienced  officials  to  make  places  for 
politicians.  Political  influence  being  paramount,  mem- 
bers of  the  Chambers  are  constantly  besieged  for  ap- 
pointments; and,  as  Mr.  Fullerton  says,  "the  deputy  is 
tempted  to  become  a  traveling  salesman  of  political  or 
social  favors  and  jimcracks,  in  return  for  votes  or  local 
influence,"  while  "government  in  France  is  the  tyran- 
nical monopoly  of  a  minority," — the  ruling  minority 
being  the  employees  of  the  state.4 

Both  reason  and  experience  indicate  the  impossibil- 
ity of  any  government's  taking  into  its  service  a  large 
part  of  the  voters  without  serious  political  results.  A 
government  may  succeed  in  adopting  and  enforcing 
rules  strictly  circumscribing  the  political  activities  of 
its  employees.  But  to  do  that  it  must  be  so  strong,  or 
must  be  made  so  strong,  that  the  political  liberties,  not 
only  of  its  employees,  but  of  the  great  mass  of  the  citi- 
zens, will  be  repressed  or  destroyed.  In  most  countries, 
including  the  United  States,  the  government  is  much 
more  likely,  if  it  takes  into  its  service  a  large  part  of  the 
voters,  to  prove  unable  to  restrain  them  from  resorting 
to  political  action.  Then  the  employees  become  the 
masters,  not  the  servants,  of  the  public,  establishing,  as 
in  France,  ' '  a  tyrannical  government  of  the  majority  by 
the  minority."  Once  let  from  two  to  four  million  vot- 
ers be  brought  into  the  service  of  our  government,  and 
able  and  unscrupulous  men  may  be  able  to  use  them  to 
build  a  political  machine  which  will  dominate  the  na- 
tion. 

The  fundamental  trouble  with  government  ownership 
is  that  it  reverses  a  tendency  which  has  marked  the 

4  Mr.  Fullerton 's  book  was  written  before  the  Great  War,  and 
had  reference  to  the  conditions  which  existed  at  that  time. 
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progress  of  modern  civilization  and  has  contributed 
greatly  toward  promoting  it — the  tendency  toward  dif- 
ferentiation of  political  and  economic  functions.  Under 
the  patriarchal  system  all  political,  social  and  economic 
functions  were  concentrated  in  the  patriarch.  He  was 
the  head  of  the  family,  captain  of  industry,  military 
commander,  chief  priest,  king.  Even  under  feudalism 
varied  and  numerous  functions  and  powers  were  united 
in  the  baron.  His  economic  power,  and  his  military  and 
political  authority,  were  coextensive.  His  retainers 
were  forced  to  fight  for  him  in  order  to  keep  their  right 
to  exact  a  living  from  the  soil;  they  had  to  cultivate 
his  land  to  secure  from  him  protection  from  the  attacks 
of  others  and  to  obtain  justice  in  his  court;  and  it  was 
from  these  conditions  that  the  evils  of  the  feudal  sys- 
tem chiefly  arose.  The  king  was,  politically  and  eco- 
nomically, merely  a  greater  feudal  baron.  From  the 
Middle  Ages  to  the  present  time  the  differentiation  of 
these  various  functions,  while  often  retarded,  has  never 
ceased. 

Most  important  of  all,  perhaps,  has  been  the  segre- 
gation of  the  political  function  of  ruling  from  the 
economic  function  of  directing  industry.  The  doctrine 
of  laissez-faire,  so  ardently  preached  a  century  ago,  was 
little  more  than  the  doctrine  that  the  function  of  ruling 
— that  is  to  say,  of  maintaining  peace  and  order — and 
the  function  of  managing  industry  should  be  kept  sepa- 
rate, and  especially  that  the  former  should  not  need- 
lessly interfere  with  the  latter. 

Doubtless  for  a  time  laissez-faire  was  carried  too 
far  in  both  theory  and  practice.  But  it  is  notable  that 
it  was  during  this  time  that  the  greatest  impetus  was 
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given  to  the  development  of  political  freedom,  on  the 
one  hand,  and  of  industry,  on  the  other. 

Government  ownership  is  a  movement  backward  be- 
cause it  would  reconsolidate  political  and  economic 
functions.  There  must  be  some  sovereign  power.  This 
power  must  be  the  political  power.  And  by  appropriate 
means  and  tribunals  the  political  power  should  so  con- 
trol the  management  of  industry  as  to  prevent  and  cor- 
rect abuses  not  prevented  or  corrected  by  economic  law. 
But  it  does  not  follow  that  the  sovereign  political  power 
should  itself  assume  the  exercise  of  gigantic  economic 
functions. 

The  modern  industrial  system  has  sometimes  been 
likened  to  the  feudal  system,  because  great  captains  of 
industry  have  sometimes  used  their  money  and  the  votes 
it  has  enabled  them  to  command,  to  dominate  and  cor- 
rupt the  politics  of  cities,  states,  and  the  nation.  When 
this  condition  has  existed,  however,  the  real  vice  in  it, 
as  under  the  feudal  system,  has  consisted  in  the  union 
of  political  and  economic  power  in  the  same  hands. 
Those  possessing  the  two  kinds  of  power  have  been  able 
to  use  their  economic  power  to  attain  their  political 
ends,  and  their  political  power  to  attain  their  economic 
ends;  and  both  politics  and  legitimate  business  have 
suffered. 

Public  ownership  often  is  advocated  as  the  only  ef- 
fective means  of  destroying  the  corrupting  alliance  of 
big  business  and  politics.  But  already  the  two  great 
movements  for  the  purification  of  politics  and  for  the 
regulation  of  concerns  of  a  monopolistic  or  quasi-mo- 
nopolistic character  have  practically  dissolved  this  alli- 
ance, and  are  raising  the  tone  of  politics  and  reducing 
the  abuses  in  business.  A  continuance  of  efforts  to 
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purify  politics  and  improve  government,  and  to  use  the 
power  of  government  to  destroy  and  prevent  economic 
and  social  evils,  while  avoiding  placing  unnecessary  re- 
strictions and  burdens  on  the  exercise  of  private  initia- 
tive and  enterprise,  will  have  beneficial  effects  on  both 
politics  and  business.  On  the  other  hand,  the  adoption 
of  an  extensive  policy  of  government  ownership  would 
once  more  combine  great  political  power  and  great  eco- 
nomic power  in  the  same  hands. 

In  the  recent  past  this  power  has  been  combined  in 
the  hands  of  leaders  of  industry;  under  government 
ownership  it  would  be  combined  in  the  hands  of  lead- 
ers of  politics.  For  government  management,  like  busi- 
ness management,  is  always  more  a  thing  of  men  than  of 
machinery.  Men  always  have  their  leaders  and  bosses, 
whether  in  war,  or  business,  or  politics;  and  it  is  the 
leaders  of  politics,  whether  statesmen  or  bosses,  who 
really  manage  the  government  and  who  under  public 
ownership  would  control  the  management  of  elections, 
on  the  one  hand,  and  of  government  industries,  on  the 
other.  They  would  then  exercise  a  total  power  incom- 
parably greater  than  was  ever  exercised  by  any  body 
of  men  in  this  country.  They  would  have  the  same 
political  power  of  the  ordinary  kind  that  the  leaders 
of  the  party  dominant  in  the  government  have  now. 
The  power  to  determine  what  rates  and  prices  should 
be  charged  by  concerns  earning  billions  of  dollars  an- 
nually would  be  a  great  power;  and  they  would  have  it. 
The  power  to  make  contracts  for  expenditures  amount- 
ing to  billions  annually  would  be  a  great  power;  and 
they  would  have  it.  The  power  to  determine  whether 
millions  of  men  should  be  allowed  to  keep  their  jobs 
would  be  a  great  power;  and  they  would  have  it.  The 
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power  largely  to  determine  how  millions  of  men  would 
vote,  and  thereby  what  men  should  keep  or  lose  public 
office,  would  be  a  great  power;  and  they  would  have  it. 
And  these  would  be  powers,  which,  once  acquired,  might 
be  transferred  from  one  group  of  political  leaders  to 
another,  but  which  could  never  be  dissolved  into  their 
elements  without  abolishing  government  ownership  it- 
self ;  and  to  abolish  it  would  be  much  more  difficult  than 
to  adopt  it. 

Big  business  never  controlled  anywhere  near  as  many 
voters  as  it  is  proposed  to  take  into  the  government 
service;  yet  big  business  has  managed  at  times  to  con- 
trol the  politics  of  cities,  of  states,  and  of  the  nation. 
In  politics,  as  in  war,  a  small,  relatively  well-organized, 
well-disciplined  force  is  more  powerful  than  a  far  larger 
body,  if  untrained  and  undisciplined. 

If  all  the  aspects  of  government  ownership  be  consid- 
ered, the  conclusion  must  be  reached  that  its  extensive 
adoption  would  imperil  both  the  economic  and  the  po- 
litical welfare  of  the  people  of  the  United  States, 


CHAPTER  XV 

THE  FAILUEE  OP  GOVEENMENT   OWNEESHIP  IN 

CANADA 

I.    THE  FINANCIAL  FAILURE 

Discussions  of  the  subject  of  government  ownership 
of  railways  usually  move  along  two  lines.  One  class  of 
speakers  and  writers  base  their  reasoning  on  certain  as- 
sumptions as  to  the  honesty,  public  spirit,  and  efficiency 
which  would  characterize  a  railway  management  repre- 
senting the  public.  Their  conclusions  naturally  corre- 
spond with  their  assumptions.  Another  class  analyze 
the  results  of  government  management  in  one  or  a  few 
countries,  find  them  good  or  bad,  and  base  on  them  con- 
clusions as  to  whether  the  results  in  the  United  States 
would  be  good  or  bad. 

Both  of  these  kinds  of  reasoning  have  the  same  de- 
fect. They  do  not  take  enough  account  of  the  condi- 
tions in  any  given  country  under  which  a  railway  policy 
must  be  carried  out.  These  conditions  are  of  various 
kinds,  physical,  economic,  political,  and  so  on ;  and  they 
largely  determine  the  results  of  railway  management 
and  operation  under  either  private  or  public  ownership. 

One  of  the  mistakes  most  often  made  is  that  of  ignor- 
ing the  political  conditions  under  which  government 
ownership  is,  or  would  be,  tried.  The  question  is  often 
treated  as  if  it  were  merely  one  of  economics.  It  is  one 
both  of  economics  and  of  political  science.  The  effi- 

260 


GOVERNMENT  OWNERSHIP  IN  CANADA          261 

ciency  and  economy  of  a  government  are  determined 
largely  by  how  much  it  is  influenced  by  politics  of  the 
low  kind ;  and  the  influence  of  this  kind  of  politics  de- 
pends on  the  organization  of  the  government  and  the 
attitude  of  the  people.  As  the  efficiency  of  a  govern- 
ment as  a  whole  must  depend  largely  on  the  part  played 
by  politics,  the  way  its  railway  department  would  be 
managed  would  necessarily  be  determined  largely  by  the 
same  cause. 

The  results  of  government  railway  management  be- 
ing largely  determined  by  conditions,  and  especially 
by  political  conditions,  experience  with  government 
management  in  a  single  country  where  the  conditions 
are  similar  to  those  in  the  United  States,  may  throw 
more  light  on  the  question  in  this  country  than  much 
abstract  reasoning,  or  than  large  amounts  of  data  drawn 
from  the  experience  of  countries  where  the  conditions 
are  widely  different. 

There  is  no  country  whose  conditions,  physical,  eco- 
nomic, and  political,  are  more  similar  to  those  of  the 
United  States  than  Canada.  The  Dominion  is  an  ad- 
jacent part  of  the  same  continent.  The  larger  part  of 
it  is  extremely  like  the  conterminous  larger  part  of  the 
United  States.  Its  natural  resources,  industries,  and 
products  are  similar.  Both  countries  are  inhabited 
mainly  by  descendants  of  the  peoples  of  Northern  Eu- 
rope, although  this  point  might  be  pressed  too  far. 
With  its  big  French  population,  Canada  has  a  large  rep- 
resentation of  the  Latin  races.  But  the  ancestries  of  the 
people  of  the  United  States  are  not  all  traceable  to 
Northern  Europe;  and  the  French  in  Canada  have  as 
much  political  capacity  as  our  many  voters  from  South- 
ern Europe,  not  to  mention  our  millions  of  negroes. 
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The  government  of  the  United  States  is  a  democratic  re- 
public. That  of  Canada  is  not  a  republic  in  form,  but 
its  people  are  as  self-governing  and  its  institutions  are 
£S  democratic  in  fact  as  those  of  any  country.  There 
are  considerable  economic  differences;  but  these  are  un- 
important in  comparison  with  the  points  of  resemblance. 

The  results  of  government  ownership  and  manage- 
ment of  railways  in  Canada  should,  therefore,  afford  the 
most  reliable  indication  available  as  to  what  would  be 
their  results  in  the  United  States.  Canada  has  tried  pub- 
lic ownership  and  her  experience  has  been  long  and  on 
a  large  scale.  The  Dominion  has  owned  the  Intercolo- 
nial Eailway  for  a  half  century,  and  certain  of  the  co- 
lonial governments  owned  parts  of  it  before.  It  has 
owned  the  Prince  Edward  Island  Bailway  for  forty- 
four  years,  and  acquired  it  from  the  government  of  the 
island.  The  Intercolonial  and  Prince  Edward  Island 
have  1,736  miles  of  line ;  and  the  Dominion  has  recently 
built  and  is  operating  the  National  Transcontinental 
Railway,  which  has  2,067  miles.  The  Canadian  govern- 
ment railways  now  have,  combined,  3,803  miles  of  line. 

The  construction,  by  the  government,  of  the  National 
Transcontinental  led  to  a  scandal.  The  plan  for  its 
building  was  adopted  in  1903.  It  was  to  run  from 
Moncton  to  Quebec,  and  from  Quebec  to  Winnipeg,  and 
on  its  completion  was  to  be  leased  to  the  Grand  Trunk 
Pacific  for  3  per  cent  on  its  cost  of  construction.  The 
minister  of  finance  presented  to  parliament  a  "liberal" 
estimate.  Eighteen  hundred  miles  were  to  cost  $61,- 
415,000,  or  $34,083  a  mile.  Four  commissioners  were 
appointed  by  the  government  to  manage  the  construc- 
tion, and  work  was  begun  in  1904.  The  cost  of  the  line 
to  1916,  for  1810  miles,  had  been  $159,881,894.  This  was 
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5,332  per  mile,  or  more  than  twice  the  original  esti- 
mate. 

A  second  government  commission  was  appointed  in 
1912  to  investigate  the  work  of  the  first,  with  F.  P. 
Gutelius,  formerly  general  superintendent  of  the  Ca- 
nadian Pacific,  and  later  general  manager  of  the  Cana- 
dian government  railways,  as  its  chairman.  In  Febru- 
ary, 1914,  it  submitted  to  the  Governor-General  a  re- 
port condemning  the  way  the  work  had  been  done  as 
grossly  extravagant,  and  finding  that  at  least  $40,- 
000,000  "was  needlessly  expended  in  the  building  of 
this  road  without  including  the  money  that  was  unnec- 
essarily expended  in  building  the  railway  east  of  the 
St.  Lawrence  River."  The  commission  said  that,  as- 
suming that  the  Grand  Trunk  Pacific  would  begin  to 
pay  interest  on  the  cost  of  construction  in  1922,  the  road 
would  then  have  cost  the  country  for  principal  and 
interest  $234,651,251,  calculating  the  interest  on  the 
amounts  expended  during  each  year  from  the  end  of 
that  year  up  to  the  end  of  1921. 

Considerable  light  was  cast  on  government  methods 
in  the  investigating  commission's  report.  It  said  that 
until  1911  there  was  no  member  of  the  commission  in 
charge  of  this  great  work  who  had  any  experience  or 
knowledge  of  railway  building  or  operation.  The  rail- 
way was  designed  and  its  standards  decided  upon  with- 
out any  knowledge  as  to  whether  it  was  suitable  for 
the  country  and  on  assumptions  as  to  the  business  to 
be  handled  which  were  unwarranted. 

Having  decided  upon  the  design  [the  report  says],  the  com- 
mission proceeded  to  find  a  country  to  fit  the  design.  It  may 
seem  incredible,  but  it  is  the  fact  that  it  was  assumed  that 
the  road  would  at  once  receive  the  maximum  business  it  was 
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possible  to  carry  over  a  single-track,  low-grade  road.  That 
there  was  an  entire  lack  of  business  along  the  line  does  not 
seem  to  have  occurred  to  them.  The  government  and  the  com- 
mission settled  on  the  design  of  the  road  before  a  reconnais- 
sance survey  had  been  made,  simply  guessing  at  its  cost.  The 
commission  raised  the  cost  of  the  railway  by  spending  mil- 
lions of  dollars  on  light  curvature,  taking  out  sags,  large  yards, 
heavy  rails  for  sidings  and  yards. 

They  seem  [continues  the  report  of  the  investigating  com- 
mission] not  to  have  known,  that  there  was  a  maximum  of 
expenditure  beyond  which,  if  this  road  was  to  be  used  as  a 
freight  regulator  or  as  a  means  of  cheap  transportation,  they 
could  not  go.  The  operating  company  must  pay  interest  on 
the  whole  cost  of  construction  or  capital  investment,  and  in 
our  opinion,  the  interest  payable  to  the  government  and  the 
operating  expenses  taken  together  will  be  about  the  same  as 
the  dividends,  interest  charges  and  operating  expenses  of  the 
competing  roads,  which  are  only  capitalized  at  from  one-third 
to  one-half  as  much  per  mile  as  is  the  National  Transcon- 
tinental, and  they  will,  in  consequence,  from  the  same  freight 
and  passenger  rates  be  able  to  pay  dividends  to  their  share- 
holders easier  than  can  the  Grand  Trunk  Pacific  pay  the  rental 
of  3  per  cent  on  the  "cost  of  construction." 

It  should  be  noted  that  the  "competing  roads  which 
are  only  capitalized  at  from  one-third  to  one-half  as 
much  per  mile  as  is  the  National  Transcontinental/*  to 
which  the  report  refers,  are  roads  which  have  been  built 
and  are  owned  and  operated  by  private  companies. 

Among  the  examples  of  impropriety  and  extrava- 
gance alleged  in  the  report  may  be  mentioned  the  fol- 
lowing : 

That  the  rules  adopted  by  the  commission  in  adver- 
tising for  bids  resulted  in  only  five  contractors  bidding 
for  806  miles  of  the  line,  and  in  11  contracting  firms 
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securing  all  the  work  and  subletting  it  to  upwards  of 
100  subcontractors,  who  under  ordinary  rules  would 
have  competed  in  the  bidding.  The  eleven  contractors 
were  paid  $8,800,000  in  profits  for  that  part  of  the 
work  which  they  sublet. 

That  contractors  were  overpaid  $3,300,000  on  im- 
proper classification  of  work. 

That  $6,200,000  could  have  been  saved  by  the  adop- 
tion of  different  grades;  $2,400,000  by  the  adoption  of 
curves  of  a  shorter  radius;  $2,947,227  by  the  use  of 
wooden  trestles  instead  of  fill  and  steel  structures;  $3,- 
250,000  by  the  acceptance  of  an  offer  from  the  Grand 
Trunk  Pacific  to  fill  wooden  trestles  at  25  cents  per 
cubic  yard ;  $2,750,000  by  the  adoption  of  pusher  grades 
across  the  Little  Salmon  River  Valley  and  at  La  Tuque, 
and  $679,692  by  the  construction  of  6  miles  of  addi- 
tional track  where  the  statute  provided  for  a  single 
track,  but  where  the  commission  built  double  track. 

That  the  country  was  committed  to  the  expenditure 
of  $4,500,000  for  the  Transcona  shops,  which,  in  the 
opinion  of  the  commission,  were  not  authorized  by  law 
and  were,  in  any  event,  twice  as  large  as  were  required. 

That  large  sums  of  money  could  have  been  saved  if 
ordinary  business  methods  had  been  adopted  in  negoti- 
ating for  and  acquiring  the  entrance  to  Winnipeg  at  the 
proper  time. 

That  $340,500  was  wasted  by  not  using  65-pound 
rails  instead  of  80-pound  rails  on  367  miles  of  sidings. 

That  certain  contractors  were  paid  two  prices  for  one 
handling  of  material,  a  waste  of  $75,284. 

That  $61,380  was  spent  on  unnecessary  fences. 

That  the  chairman  of  the  commission  paid  one  man 
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$7,950  on  a  pretended  claim  for  damages,  for  election 
activity. 

That  large  sums  of  interest  were  lost  by  the  prema- 
ture construction  of  the  New  Brunswick  section  of  the 
railway. 

If  one-third  of  the  money  spent  had  been  expended 
on  the  Intercolonial,  the  commission  said,  it  would  have 
provided  all  the  trunk-line  facilities  for  the  province  of 
New  Brunswick  which  would  be  required  for  very  many 
years. 

The  Grand  Trunk  Pacific  refused  to  take  the  National 
Transcontinental  over  for  operation  because  it  could 
not  afford  to  pay  3  per  cent  on  its  excessive  cost. 

The  report  regarding  the  mismanagement  of  the  con- 
struction of  the  National  Transcontinental  attracted 
much  attention  in  the  United  States.  As  a  matter  of 
fact,  the  results  of  government  construction  of  the  Na- 
tional Transcontinental  are  typical  of  the  results  of 
public  ownership  and  management  in  Canada  since  the 
various  parts  of  the  Intercolonial  were  acquired  by  the 
Dominion  fifty  years  ago. 

The  Intercolonial,  the  Prince  Edward  Island,  and 
the  National  Transcontinental  all  failed  to  earn  their 
operating  expenses  in  the  year  ended  June  30,  1915, 
their  combined  deficit  from  operation  being  $350,000. 
A  stranger  to  the  facts  might  attribute  the  results  in 
1915  partly  to  the  effect  of  the  war  in  Europe.  For 
that  reason  in  the  following  study  of  government  man- 
agement in  Canada,  the  statistics  used  are  chiefly  those 
for  the  year  ended  on  June  30,  1914.  The  most  atten- 
tion has  been  given  to  the  Intercolonial  because  it  is  the 
only  large  road  on  the  North  American  continent  which 
has  been  managed  long  by  a  government. 
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The  Intercolonial  in  1914  had  1,457  miles  of  line. 
Its  main  lines  run  from  Sydney  and  Halifax  to  Monc- 
ton,  and  thence  to  Quebec;  and  it  serves  the  provinces 
of  Nova  Scotia,  New  Brunswick,  and  Quebec.  The 
Prince  Edward  Island  is  a  narrow-gauge  road  of  279 
miles,  serving  the  island  of  that  name,  and  is  managed 
by  the  same  organization.  The  acquisition  of  the  In- 
tercolonial was  provided  for  by  the  act  of  federation  of 
July  1,  1867.  It  was  originally  purchased  and  devel- 
oped by  the  government  mainly  to  bind  together  more 
firmly  the  French  and  English  provinces.  In  1876  it 
had  348  miles  in  New  Brunswick,  222  miles  in  Nova 
Scotia,  and  375  miles  which  had  been  constructed  by 
the  government  from  Moncton,  New  Brunswick,  to  Ri- 
viere du  Loup,  Quebec — a  total  of  945  miles.  From 
Riviere  du  Loup  to  the  city  of  Quebec  it  leased  a  line 
from  the  Grand  Trunk.  The  Prince  Edward  Island  be- 
came a  part  of  the  government  system  when  the  island 
came  into  the  confederation  on  July  1, 1873. 

One  of  the  arguments  advanced  for  government  own- 
ership in  the  United  States  is  that  under  it  the  profits, 
made  by  the  railways  would  be  received  by  the  public 
instead  of  going  to  private  capitalists.  Those  who  rea- 
son thus  often  forget  that  while  railway  companies,  if 
successful,  yield  profits  to  private  capitalists,  they  also, 
unlike  state  railways,  pay  taxes  to  the  public.  The  ex- 
perience of  the  world  shows  that  the  public,  while  sure 
to  collect  large  taxes  from  private  railways,  is  not  cer- 
tain to  receive  any  profits  at  all  from  state  railways. 
Most  of  them  do  not  earn  interest  on  their  investments. 

Those  of  Canada  afford  an  extreme  illustration.  The 
statistics  which  make  the  deepest  impression  on  the  stu- 
dent of  their  official  reports  are  those  showing  their 
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heavy  losses;  and  official  figures  tell  but  a  fraction  of 
the  story.  The  Canadian  people  and  public  officials 
have  only  the  haziest  idea  as  to  what  the  losses  actually 
have  been.  No  one  heretofore  has  gone  thoroughly  into 
the  matter.  Many  know  that  in  some  years  the  roads 
have  not  earned  their  operating  expenses,  but  that  in 
other  years  the  Intercolonial  has  done  so.  Therefore, 
most  of  them  apparently  believe  that  the  total  losses  in- 
curred, while  considerable,  have  not  been  very  great. 
No  impression  could  be  more  erroneous.  The  total 
losses  sustained  have  been  enormous. 

The  combined  cost  to  June  30,  1914,  of  the  Interco- 
lonial and  the  Prince  Edward  Island,  as  shown  by  the 
official  reports,  was  $112,351,000,  or  $64,718  per  mile. 
The  cost  per  mile  of  the  Intercolonial  had  been  $70,815, 
and  of  the  Prince  Edward  Island,  $31,973.1  Computed 
in  a  more  correct  way,  their  total  cost  to  the  public  had 
been  $381,000,000,  or  $219,000  per  mile.  The  cost  of 
the  Intercolonial  alone  has  been  $239,000  per  mile. 
These  figures  include  expenses  and  interest  which  they 
had  failed  to  earn,  but  nothing  for  the  taxes  which 
the  public  would  have  collected  from  them  if  they  had 
been  privately  owned. 

These  railways  are  almost  entirely  single-track  lines; 
they  are  not  very  well  constructed,  maintained  or 
equipped;  and  yet  their  cost  per  mile  to  the  public, 
properly  computed,  has  exceeded  the  average  capitali- 
zation of  any  railways  in  the  world  except  those  of 
Great  Britain.  Their  losses  in  the  fiscal  year  1914,  as 

1  Railway  Statistics  of  the  Dominion  of  Canada,  published  by 
the  Department  of  Kailways  and  Canals  (1914),  p.  xii.  Capital 
cost  per  mile  of  the  Intercolonial,  as  shown  by  Railway  Statistics 
for  1915,  was  $75,066. 
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shown  by  the  official  reports,  were  $445,000,  this  being 
the  difference  between  their  expenses  and  earnings. 
Properly  computed,  their  losses  in  that  year  were  al- 
most $15,000,000.  They  could  hardly  have  had  a  physi- 
cal value  exceeding  the  $112,000,000,  or  $64,718  per 
mile,  which  they  are  officially  represented  to  have  cost. 
Assuming  that  they  were  worth  this,  the  difference  be- 
tween their  value  and  the  total  amount  they  had  cost 
the  Canadian  public  was  $268,000,000,  or  $154,378  a 
mile.  This  represents  the  absolute  loss  they  had  in- 
flicted on  the  taxpayers  of  Canada.  And  this  estimate, 
as  already  indicated,  is  really  an  underestimate,  for  it 
makes  no  allowance  for  the  taxes  the  government  would 
have  collected  from  them  if  they  had  been  privately 
owned.  If  the  Intercolonial  and  the  Prince  Edward 
Island  were  taxed  at  the  same  rate  as  the  railways  of 
the  United  States,  their  taxes  would  be  $600,000  a 
year. 

Conclusions  so  startling  should  not  be  stated  un- 
accompanied by  the  reasoning  and  method  of  calcu- 
lation used  in  arriving  at  them.  Let  us  consider  in 
more  detail,  then,  the  official  figures  and  the  computa- 
tions which  may  properly  be  based  upon  them. 

The  management  of  the  Intercolonial  by  the  Domin- 
ion government  up  to  1914  had  covered  forty-seven 
years.  The  official  figures  show  that  in  twenty-two  of 
these  years  its  earnings  exceeded  its  operating  expenses, 
its  combined  net  earnings  in  these  years  having  been 
$1,967,000.  In  the  other  twenty-five  years  its  operat- 
ing expenses  exceeded  its  earnings,  and  its  combined 
deficits  from  operation  in  these  years  were  over  $11,- 
500,000.  Therefore,  under  government  management  its 
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net  deficit — allowing  nothing  for  taxes  or  interest — was 
$9,500,000. 

Still  worse  has  been  the  plight  of  the  Prince  Edward 
Island.  Its  operating  expenses  have  exceeded  its  earn- 
ings in  every  year  the  government  has  owned  it,  its  to- 
tal operating  deficit  in  the  years  1875-1914  having 
amounted  to  $3,280,000.  The  deficits  from  operation  of 
the  two  roads  under  government  management  to  1914 
had  been  $12,800,000.  Detailed  statistics  regarding  the 
cost  of  construction,  the  operating  expenses,  the  total 
earnings,  and  the  net  earnings,  or  deficits  from  opera- 
tion, of  the  Intercolonial  are  given  in  columns  1  to  4 
of  Table  I.  Totals  of  similar  figures  for  the  Prince  Ed- 
ward Island  Eailway  and  for  these  two  government 
roads  combined  are  appended  to  the  table. 

TABLE  I 
INTERCOLONIAL  RAILWAY 


Years* 

Operating 
Revenue 

Operating 
Expenses 

Net  Earnings 
or  Operating 
Deficit  (  —  ) 

Official  Coat 
of  Con- 
struction 

Actual  Cost 
to  the 
Public 

1867.  . 

$10,766,725.54 

$10,766  726  00 

1868  

$420,752.58 

$359,961.08 

$60,791.50 

11,250,079.19 

11,619,957  00 

1869  

455  022  76 

387,548.47 

67,474.29 

11,532,694.37 

12  299  896  00 

1870  

471  245.09 

445,208.75 

26,036.34 

13,262,075.86 

14,495,237  00 

1871  

565,713.52 

442,993.31 

122,720.21 

16,178,857.99 

17,869,10800 

1872  

622  900.56 

595  076  22 

27,824.34 

21,309  999.50 

23  687  190  00 

1873  

703  458.26 

1,011  892.60 

—308,434.34 

26,511,449.87 

30  144  562  00 

1874  

893,430.17 

1,847,175.24 

—953,745.07 

30,126,348.68 

35,918  988.00 

1875  

861  593  43 

1,532  589  62 

—  670  996.19 

33,552  448.23 

41  452  843  00 

1876  

848,861.46 

1,277,197.79 

—  428,336.33 

34,660  769.82 

44  647,615  00 

1877  

1,154  445  35 

1  661  673  55 

—507  228  20 

35  979  122  01 

48  259  100  00 

1878  

1,378,946.78 

1,816,273.56 

—432,326.78 

36,387,938.75 

51,030,608.00 

1879  

1,294,009.69 

2,010,183.22 

—716,083.53 

36,614,577.94 

54,014,555.00 

1880  

1,506  298  48 

1  603  439  71 

—  97,131  23 

38  662  592  54 

58  320  283  00 

1881  

1,760,393.92 

1  759  851.27 

542  65 

39  271  325.34 

61,287  699  00 

1882  

2  079  262  66 

2  069  657  45 

9  605  18 

39  856  894  13 

64  287  699  00 

1883  

2,370,910.10 

2  360  373  27 

17,547  18 

41  473  527.09 

68  458  293  00 

1884  

2  384  414  92 

2  377  433  62 

6  981  30 

44  163  216  58 

73  879  323  00 

1885  

2,441,203  66 

2  519  751  56 

—  78  547  90 

45  410  223  03 

78  160  050  00 

1886  

2,450,093.88 

2,583  999.67 

—  133,905  79 

46  090,579.37 

82  100  714  00 

1887  

2660,11693 

2  922  369  62 

—  262  252  69 

47  014  309  44 

86  570  726  00 

1888  

2,983,336.05 

3,366  781.74 

—  383  445  69 

48  727,292.73 

92  129  984  00 

1889  

2,967,801.00 

3,244,647.73 

—276  847.73 

51,340  586  76 

98  705  325.00 

1890  

3,012,739.87 

3,560,575.74 

—847,835.87 

53,310,431.46 

105,471,219.00 

1891  

2,977,395.38 

3,662,341.94 

—684,946.56 

54,260,512.44 

111,325,096.00 

1892... 

2.945.441.97 

.  3.439.377.00 

-493.935.03 

54.577J296.40 

116.588^19.00 
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TABLE  I   (Continued) 
INTERCOLONIAL  RAILWAY 


toi 
Years* 

Operating 
Revenue 

Operating 
Expenses 

Net  Earnings 
or  Operating 
Deficit  (  —  ) 

Official  Cost 
of  Con- 
struction 

Actual  Cost 
to  the 
Public 

1893.  . 

$3,065  499.09 

$3,045,317.50 

$20,181.59 

$54,874,186.83 

121,529,080.00 

1894  

2  987  510.17 

2,981,671.98 

5,838.29 

55,311,720.61 

126,821,939.00 

1895  

2,940,717.95 

2,936,902.74 

3,815.21 

55,638,755.12 

132,218,037.00 

1896. 

2  957,670.10 

3,012,827.62 

—  55,187.52 

55,897,860.35 

137,821,051.00 

1897  

2,866,028.02 

2,925,968.67 

—  59,940.65 

56,046,972.87 

143,542,947.00 

1898  

3,117,669.85 

3,327,648.51 

—209,978.66 

56,299,729.67 

149,747,401.00 

1899  

3  738  331.44 

3,675,686.21 

62,645.43 

57,381,659.61 

156,756,582.00 

1900  

4,552,071.71 

4,431,404.69 

120,667.02 

60,637,007.81 

166,161,526.00 

1901  

4,972  235  87 

5,460,404.64 

—488,186.77 

64,270,844.38 

176,930,001.00 

1902  

5,671,385.91 

5,574,563.30 

96,822.61 

68,897,685.43 

188,537,229.00 

1903  

6,324,323.72 

6,196,653.19 

127,670.53 

71,151,952.11 

198,205,314.00 

1904  

6,339,231.43 

7,239,982.04 

—900,750.61 

73,032,808.71 

208,915,135.00 

1905  

6,783,522.83 

8,508,826.75 

—1,725,303.92 

77,770,430.64 

223,734,666.00 

1906  

7,643  829-.90 

7,881,914.36 

61,915.54 

81,535,601.01 

236,387,308.00 

1907.            .   . 

6248311  00 

6,030,171.83 

218,139.17 

83,041,810.80 

247,130,870.00 

1908  

9,173,558.80 

9,157,435.53 

16,123.27 

87,424,304.00 

261,382,476.00 

1909.  . 

8,527  069  46 

9,328,021.55 

—800,952.09 

91,291,536.00 

276,505,959.00 

1910  

9,268,234.99 

8,645,070.33 

623,164.66 

92,569,945.00 

288,221,441.00 

1911  

9,863,783  40 

9,595,976.79 

267,806.61 

93,332,814.00 

300,245,361.00 

1912  

10  593  785  84 

10,591,035.84 

2,750.00 

95,141,659.00 

314,061,270.00 

1913  
1914  

11,984,482.69 
12,878,549.00 

tll,984,482:69 
tl2,878,549.00 

97,533,647.00 
103,430,848.00 

329,020,209.00 
348,089,518.00 

Total,  Interco- 
lonial Railway, 
47  years  
Total,   Prince 
Edward  Island 
Railway,   40 
years  ...   ... 

184,707,592.00 
7,759  846  00 

194,268,891.00 
11,040,428.00 

—9,565,036.00 
—3,280,282.00 

§103,430,848.00 
8,920,369.00 

348,089,518.00 
32,902,398.00 

Total,  both  gov- 
ernment  rail- 
ways, since  act 
of  confederation 

192,467,438.00 

205.309.019-.00 

—12,845,316.00 

112,351,217.00 

380,991,916.00 

*  Until  1907,  the  fiscal  year  ended  on  June  30;  since  that  date,  on  March  31. 
The  figures  for  1907  as  given  in  the  4able  are  for  nine  months. 

t  Of  this  total  $4,500  was  paid  for  "compassionate  allowances"  by  special  vote 
of  Parliament. 

t  Of  this  total,  $11,300  was  paid  for  "  compassionate  ^allowances"  by  special  vote 
of  Parliament. 

§  Total  capital  cost  of  the  Intercolonial  reported  in  Railway  Statistics,  published 
by  the  department  for  June  30,  1914.  The  cost  as  given  in  €he  annual  report — • 
$101,468,073 — does  not  include  several  construction  items  carried  in  separate 
accounts,  but  which  are  included  in  accounts  showing  results  of  operation. 

The  figures  of  these  first  four  columns,  bad  as  they 
are,  take  no  account  of  one  of  the  most  important  fac- 
tors to  be  considered.  This  is  interest  charges.  Interest 
is  as  unavoidable  a  part  of  the  cost  of  conducting  any 
business  as  operating  expenses.  If  the  interest  charges  of 
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a  private  railway  are  not  earned,  it  becomes  bankrupt. 
If  those  of  a  state  railway  are  not  earned,  they  must  be 
paid  from  taxes.  Nominally,  the  state  railways  of  Can- 
ada have  no  debt.  Actually,  the  investment  represented 
and  the  losses  incurred  by  them  appear  in  the  govern- 
ment debt  and  the  interest  paid  on  it,  for,  if  the  earn- 
ings of  the  railways  sufficed  to  pay  their  expenses  and 
interest,  the  government  debt  and  the  interest  on  it 
would  be  proportionately  smaller.  Therefore,  to  ascer- 
tain approximately  the  true  amount  which  the  govern- 
ment railways  have  cost  the  public,  we  must  ascertain 
not  only  what  has  been  spent  for  their  construction,  but 
the  expenses  and  interest  that  they  have  not  earned. 

To  do  this  the  author  has  recast  the  official  figures. 
To  the  original  investment  in  the  Intercolonial  and  the 
Prince  Edward  Island  have  been  added  the  expenditures 
for  new  construction  during  the  first  year  of  public 
management,  and  interest  on  the  original  investment; 
and  the  net  earnings  or  the  net  deficit  from  operation 
in  the  year — whichever  resulted — has  been  deducted  or 
added.  This  gives  approximately  the  true  cost  of  each 
railway  to  the  public  at  the  end  of  the  first  year  of  gov- 
ernment management.  This  true  cost  has  been  taken 
as  a  new  starting  point,  and  made  the  basis  of  a  similar 
calculation  for  the  second  year;  and  this  process  has 
been  repeated  year  by  year  for  the  entire  history  of  each 
road. 

The  rate  of  interest  used  in  the  calculations  is  4  per 
cent.  "When  the  Dominion  acquired  the  railways  the 
rate  'it  had  to  pay  on  its  general  indebtedness  was  more 
than  this.  It  appears  in  official  reports  that  it  paid  5 
per  cent  to  the  provincial  government  of  Quebec  for 
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railway  purposes  up  to  1905,  and  has  paid  4.5  per  cent 
since.  The  use  of  an  average  rate  of  4  per  cent  for  the 
entire  period  is,  therefore,  conservative.  The  results  for 
both  roads  of  the  computations  thus  made  are  shown  in 
the  last  column  of  Table  I. 

The  combined  total  cost  of  construction  of  these  lines 
on  June  30,  1914,  as  officially  reported,  was  $112,- 
351,217,  and  the  unearned  interest  on  this  lost  in  that 
year,  at  4  per  cent,  was  $4,494,048.  Their  combined 
operating  expenses  in  the  same  year,  as  reported  in 
Railway  Statistics,  the  official  publication,  exceeded 
their  total  earnings  by  $445,380.  (The  actual  deficits 
shown  in  the  annual  reports  of  1913  and  1914,  as  ex- 
isting at  the  end  of  the  fiscal  years  ending  on  March 
31,  were  ostensibly  wiped  out  by  "  compassionate  allow- 
ances" under  special  votes  of  Parliament!)  Therefore, 
in  1914  their  total  deficit,  after  adding  interest,  as  in- 
dicated by  official  figures,  and  allowing  nothing  for 
taxes,  was  $4,939,788.  But  this  deficit  for  the  year, 
which  is  demonstrable  by  the  official  figures,  is  small 
compared  with  the  deficit  shown  by  the  corrected  fig- 
ures. The  true  total  cost  of  the  railways  to  the  end  of 
the  fiscal  year  1913  was  $360,285,010.  Unearned  inter- 
est on  this  at  4  per  cent  for  the  next  year  amounts  to 
$14,411,400.  This,  together  with  the  deficit  from  opera- 
tion, makes  a  total  deficit  for  the  year  1914  of  $14,- 
856,780. 

Since  the  Prince  Edward  Island  Railway  is  a  narrow- 
gauge  line,  serving  only  the  island  of  that  name,  it  may 
be  that  in  its  case  the  obstacles  to  profitable  operation 
are  insuperable.  Entirely  different  is  the  situation  of 
the  Intercolonial.  It  is  a  standard-gauge  road  with  a 
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large  mileage  in  a  territory  similar  to  parts  of  Eastern 
Canada  and  the  United  States  in  which  privately  man- 
aged railways  operate  with  profit.  Considering  the  In- 
tercolonial separately,  its  cost  of  construction,  to  1914, 
as  officially  reported,  was  $103,430,848,  or  $70,815  a 
mile.2  The  unearned  interest  on  this  in  1914  at  4  per 
cent  was  $4,137,233.  Its  actual  deficit  from  operation 
was  $291,270.  Therefore,  its  total  loss  in  that  year,  as 
demonstrable  by  the  official  figures,  was  $4,428,503. 
But  its  total  cost,  including  its  losses,  up  to  the  be- 
ginning of  the  fiscal  year  1914,  amounted  to  $348,- 
089,518.  Unearned  interest  on  this  at  4  per  cent  was 
$13,923,580,  which  together  with  the  operating  deficit 
makes  a  total  deficit  for  the  year  ended  June  30,  1914, 
of  $14,214,850.  And  this  allows  nothing  for  the  taxes 
the  road  would  pay  if  privately  owned.  Such  is  the 
price  the  taxpayers  of  Canada  have  been  paying  for  gov- 
ernment ownership ! 

There  is  in  Intercolonial  history  a  minor  illustration 
of  the  fact  that  government  ownership  is  less  fatal  to 
financial  success  than  governmental  management.  The 
"Windsor  branch,  from  Windsor  Junction  to  Windsor, 
Nova  Scotia,  is  a  part  of  the  road.  It  is  thirty-two  miles 
long.  Since  1881,  it  has  been  leased  to  operating  com- 
panies and  since  1911  it  has  been  operated  under  lease 
by  the  Canadian  Pacific.  In  every  year  but  one  since 
1881  the  government  has  received  net  earnings  from  it. 
It  is  maintained  by  the  Intercolonial,  and  the  govern- 
ment receives  as  rental  one-third  of  its  gross  receipts. 
In  the  last  twenty  years  the  amount  of  net  earnings, 
after  deducting  maintenance  expenses,  has  varied  from 

*Eailway  Statistics  of  the  Dominion  of  Canada  (1914),  p.  xii. 
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$15,000  to  $39,000  per  year.3  The  net  earnings  of  the 
branch,  in  the  aggregate,  from  1881  to  1914,  were  $662,- 
555;  and  they  account  for  more  than  one-third  of  all 
the  net  earnings  the  Intercolonial  has  made  since  1867. 

3  Annual  Beport,  Department  of  Railways  and  Canals  (1914), 
p.  420. 


CHAPTER  XVI 

THE  FAILURE  OF  GOVERNMENT   OWNEESHIP  IN 
CANADA  (continued) 

II.    THE  REASONS  FOB  THE  FAILURE 

The  Canadian  state  railways  are  an  utter  financial 
failure.  The  losses  are  due  to  low  rates,  to  extrava- 
gant management,  or  to  both.  Many  consider  it  ex- 
pedient to  make  low  rates  on  state  railways,  even  if  this 
causes  deficits ;  and  it  can  be  said  for  this  practice  that 
those  who  pay  the  rates  gain  what  the  taxpayers  lose. 
If  the  losses  are  due  to  wastefulness,  the  management 
obviously  cannot  be  defended  on  any  ground. 

Both  common  sense  and  equity  require  rates  to  be  so 
fixed  that  those  who  receive  transportation  service  shall 
pay  for  it  in  full.  The  application  of  this  principle  to 
the  situation  in  Canada  makes  it  easy  to  decide  in  re- 
gard to  the  soundness  of  the  rate-making  policy  followed 
on  the  government  railways,  if  to  it  are  due  their  losses. 
These  railways  serve  only  the  people  of  the  eastern 
provinces,  and  but  part  of  them.  The  people  of  the 
entire  Dominion  must  pay  the  taxes  levied  by  the  gov- 
ernment. Therefore,  if  the  trouble  with  the  govern- 
ment railways  is  that  their  rates  are  too  low,  the  few 
who  use  their  service  are  unfairly  benefiting  at  the  ex- 
pense of  all  the  people  of  the  country. 

In  spite  of  its  chronic  deficits,  the  freight  rates  of 
the  Prince  Edward  Island  Railway  are  very  high,  av- 
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eraging  over  4  cents  per  ton  per  mile.  Its  passenger 
rates  are  relatively  low,  averaging  about  1.75  cents. 
But  the  Prince  Edward  Island  is  small  and  serves  a 
restricted  territory.  The  rates  of  the  Intercolonial  are 
more  instructive.  The  average-  rate  per  passenger  per 
mile  on  the  railways  of  the  United  States  in  1914  was 
1.98  cents,  and  on  all  the  railways  of  Canada,  2  cents.1 
On  the  Intercolonial  it  was  1.67  cents.2  The  average 
rate  per  ton  per  mile  in  the  United  States  was  7.33 
mills,  and  in  Canada,  7.42  mills.3  On  the  Interco- 
lonial it  was  only  6  mills.4 

But  comparison  of  the  rates  of  a  single  railway  with 
those  of  the  railways  of  a  whole  country  may  be  mis- 
leading. For  example,  while  the  average  freight  rate 
of  the  Intercolonial  is  lower  than  the  average  rate  of 
all  the  railways  of  the  United  States,  there  are  many 
individual  lines  in  this  country  whose  average  rates  are 
lower  than  its  average  rate.  The  average  in  1914  for 
the  entire  eastern  district  of  the  United  States,  in  which 
one-half  of  all  the  freight  tonnage  is  moved,  was  only 
6.39  mills.5 

In  the  eastern  parts  of  both  Canada  and  the  United 
States  the  rates  generally  are  lower  than  in  the  western 
'  parts.  This  is  due  to  various  causes.  In  the  eastern 
part  of  this  country  the  freight  traffic  is  dense,  and 
the  rates  for  years  were  determined  by  fierce  competi- 
tion, which  reduced  them  to  a  low  basis.  The  effects 

lEailway  Statistics  (1914),  p.  xxvi. 
zIUd.,  p.  46. 
8  Ibid.,  p.  xxvi. 
*IMd.t  p.  48. 

6  Statistics  of  Railways  in  the  United  States,  Interstate  Com- 
merce Commission. 
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were  felt  in  Eastern  Canada.  There  is  a  great  deal  of 
traffic  which  moves  on  railways  partly  in  that  country 
and  partly  in  the  United  States.  Among  these  lines 
are  the  Canadian  Pacific,  the  Grand  Trunk,  and  the 
Michigan  Central.  In  fighting  for  their  shares  of  this 
competitive  business,  these  roads  made  their  through 
rates  the  same  as  those  of  rival  lines  in  the  United 
States,  and  had  to  put  their  local  rates  in  Canada  on 
a  corresponding  basis.  The  rates  of  the  Intercolonial 
were  affected  by  this  policy. 

The  territory  through  which  and  the  conditions  un- 
der which  the  International  operates  are,  of  course, 
similar  to  those  of  the  private  railways  of  Eastern 
Canada.  Therefore,  its  rates  may  most  fairly  be  com- 
pared with  theirs.  The  principal  privately  owned  lines 
serving  that  section  are  the  Canadian  Pacific  and  the 
Grand  Trunk.  Unfortunately,  it  is  not  easy  to  com- 
pare their  rates  with  the  Intercolonial's.  The  Inter- 
colonial's  lines  begin  at  Montreal  and  extend  to  the  At- 
lantic seaboard  at  St.  John,  Halifax,  and  Sydney.  The 
Canadian  Pacific  divides  its  western  and  eastern  lines 
at  Port  Arthur  and  Fort  William,  on  the  western  boun- 
dary of  Lake  Superior.  Therefore,  while  its  eastern 
lines  extend  as  far  east  as  the  Intercolonial's,  they  in- 
clude a  mileage  extending  more  than  1,000  miles  farther 
west  than  the  Intercolonial  extends.  The  Grand  Trunk 
has  more  mileage  west  of  Montreal  than  east  of  it.  Be- 
cause of  these  facts  the  average  rates  of  the  Grand 
Trunk  and  the  eastern  lines  of  the  Canadian  Pacific 
probably  would  be  higher  than  those  of  the  Intercolo- 
nial, even  if  their  absolute  rates  in  the  parts  of  their 
territory  corresponding  to  its  territory  were  the  same. 

There  is  another  factor  of  no  small  importance  to 
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consider.  This  is  the  relatively  great  length  of  the 
Intercolonial^  lines  between  its  main  terminals.  The 
immediate  purpose  of  its  original  acquisition  and  de- 
velopment by  the  Dominion6  was  to  bind  more  firmly 
together  the  maritime  provinces,  whose  population  was 
chiefly  French,  and  the  rest  of  the  Dominion.  To  ac- 
complish this  it  was  necessary  to  build  a  line  to  Mon- 
treal. There  was  friction  between  Canada  and  the 
United  States.  It  was  feared  that  if  this  line  was  built 
near  the  border  it  would,  in  case  of  war,  fall  into  the 
hands  of  the  United  States.7  Therefore,  a  route  was 
surveyed  as  far  as  possible  from  the  border.  This  ex- 
tended northward  to  the  wild,  inhospitable,  and  almost 
unpeopled  shores  of  the  Gulf  of  St.  Lawrence  and  the 
St.  Lawrence  River,  and  thence  southward  to  Quebec 
and  Montreal,  making  a  roundabout  and  expensive  way 
to  handle  traffic  moving  between  Sydney,  Halifax,  and 
St.  John,  and  Quebec  and  Montreal. 

Friction  between  the  United  States  and  Canada  long 
ago  ceased.  The  Canadian  Pacific  has  built  a  much 
shorter  line,  partly  in  Canada,  and  partly  in  the  state 
of  Maine,  to  the  Atlantic  seaboard,  and  has  almost  com- 
pleted another  which  runs  entirely  in  Canada  and  is 
also  shorter  than  the  Intercolonial.  An  enterprising 
management  would  years  ago  have  built  a  cut-off  to 
shorten  the  mileage  of  the  Intercolonial  between  im- 
portant points,  thereby  enabling  it  to  compete  more 
successfully  for  through  traffic  and  to  reduce  the  cost 
of  handling  it.  Recently  the  government  has  built  the 
National  Transcontinental,  with  a  shorter  line  between 

'See  act  of  confederation. 

7 Encylopedia  Britarmica,  llth  ed.,  article  ''Canada''  (Rail- 
ways). 
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Moncton  and  Quebec;  but  it  was  intended  to  lease  this 
to  the  Grand  Trunk  Pacific,  a  private  corporation,  and 
the  government  has  assumed  its  operation  only  because 
the  Grand  Trunk  declines  to  pay  a  rental  of  3  per  cent 
on  its  excessive  cost.  Because  of  the  original  location 
of  the  Intercolonial  and  the  persistent  error  made  in  not 
reducing  its  length,  its  mileage  between  Halifax  and 
Montreal  is  837  miles,  while  that  of  the  Canadian  Pa- 
cific is  only  758  miles.  From  St.  John  to  Montreal  by 
the  Intercolonial  is  740  miles;  by  the  Canadian  Pacific, 
only  483  miles.8  The  Intercolonial  in  moving  a  ton  of 
freight  from  Halifax  to  Montreal  carries  it  10.4  per 
cent  more  miles  than  the  Canadian  Pacific,  and  in  mov- 
ing a  ton  from  St.  John  to  Montreal  carries  it  53.2  per 
cent  more  miles. 

The  effect  produced  on  the  comparative  average  rates 
per  mile  of  the  Intercolonial  and  the  Canadian  Pacific 
is  obvious.  The  Intercolonial  cannot  charge  a  higher 
absolute  rate  between  any  two  points  than  the  Canadian 
Pacific.  But  when  a  shipment  moves  over  it,  the  abso- 
lute rate  must  be  divided  by  a  larger  mileage  to  ascer- 
tain the  average  per  mile.  Therefore,  while  the  actual 
rates  of  the  two  roads  between  competitive  points  are 
the  same,  the  average  per  mile  received  by  the  Inter- 
colonial on  through  business  is  smaller  than  that  re- 
ceived by  the  Canadian  Pacific.  This  causes  the  average 
rates  per  mile  of  the  Intercolonial  to  give  the  impres- 
sion that  its  actual  rates  are  lower  in  comparison  with 
those  of  the  other  railways  of  Eastern  Canada  than  they 
are. 

These  considerations  show  why  it  is  hard  to  make  a 
fair  comparison  between  the  average  rates  of  the  Grand 

*  Official  Railway  Guide. 
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Trunk,  the  eastern  lines  of  the  Canadian  Pacific,  and 
the  Intercolonial.  But  a  detailed  comparison  of  their 
actual  rates  would  be  out  of  the  question;  and  if  the 
various  points  mentioned  be  given  due  weight,  a  com- 
parison of  their  average  rates  may  be  instructive.  Table 
II  gives  their  average  rates  for  the  two  years  ending 
on  June  30,  1914,  and  June  30,  1915.9 

TABLE  II 


1914 

1915 

Inter- 
colonial 

C.P.R. 

Eastern 
Lines 

Grand 
Trunk 

Inter- 
colonial 

C.P.R. 

Eastern 
Lines 

Grand 
Trunk 

Average  receipts  per  pas- 
senger per  mile,  cents 
Average  receipts  per  ton 
per  mile,  cents  

1.669 
0.600 

1.808 
0.716 

1.778 

0.687 

1.82 
0.52 

1.894 
0.719 

1.755 
0.687 

The  through  rates  of  the  Intercolonial  are  necessarily 
the  same  as  those  of  competing  lines.  Considering  all 
the  conditions,  the  statistics  indicate  that  its  local  rates 
are  somewhat  lower  than  those  of  other  lines  in  corre- 
sponding territory;  and  one  of  its  higher  officers  ex- 
pressed to  the  writer  the  opinion  that  they  are  about  10 
per  cent  lower. 

If  this  is  correct,  the  losses  of  the  Intercolonial  are 
due  partly  to  the  lowness  of  its  rates,  but  more  largely 
to  other  causes.  Its  total  earnings  per  mile  in  1914 
were  $8,625. 10  In  order  to  have  paid  its  operating  ex- 
penses and  4  per  cent  on  its  cost  of  construction  as  offi- 

9  Railway  Statistics  of  the  Dominion  of  Canada  for  years  named,, 
and  official  information  as  to  Canadian  Pacific  eastern  lines. 
"Official  statement. 
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eially  reported,  it  would  have  had  to  earn  $11,541,  or 
34  per  cent  more  than  it  did,  and  its  rates  would  have 
had  to  be  at  least  34  per  cent  higher.  This  would  have 
made  both  its  average  passenger  rate  and  its  average 
freight  rate  considerably  higher  than  those  of  the  Ca- 
nadian Pacific  or  Grand  Trunk. 

Not  more  than  one-t'aird  of  the  losses  of  the  Inter- 
colonial can  be  attributed  to  its  rates.  Even  this  one- 
third  cannot  be  defended.  Like  its  other  losses,  this 
part  is  defrayed  from  taxes.  The  people  of  the  whole 
country  are  thus  obliged  to  pay  for  a  large  part  of  the 
transportation  furnished  to  those  who  travel  and  ship 
over  the  Intercolonial.  If  the  government  charged  these 
travelers  and  shippers  higher  rates  and  voted  them  an 
equivalent  subsidy,  the  results  to  all  concerned  would 
be  the  same,  while  the  public  would  clearly  perceive  the 
true  character  and  significance  of  the  policy  followed. 

The  conclusion  that  at  least  two-thirds  of  the  losses 
incurred  by  the  Intercolonial  are  not  due  to  its  rates 
suggests  that  they  must  be  due  to  uneconomical  manage- 
ment. In  this  connection  stress  must  be  laid  on  the  fact 
that  the  cost  of  providing  railway  service  necessarily 
includes  capital  expenses,  as  well  as  operating  expenses. 
A  further  fact  which  often  is  overlooked  is  that  there 
is  a  close  relationship  between  capital  expenses  and 
operating  expenses.  Under  either  private  or  public 
ownership  the  public  must  ultimately  pay  all  of  both  of 
these  classes  of  expenses;  and  the  amount  of  operating 
expenses  will  under  either  policy  depend  largely  on  the 
amount  of  the  capital  expenses  efficiently  incurred.  To 
reduce  the  grades  of  a  railway  involves  an  increase  of 
investment  and  fixed  charges — in  other  words,  of  capital 
expenses ;  but  if  the  investment  is  wisely  and  efficiently 
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made,  it  will  cause  a  still  greater  diminution  of  operat- 
ing expenses.  The  total  expenses  will  thereby  be  dim- 
inished. Likewise,  if  needed  capital  expenditures  are 
not  made,  there  will  be  needless  increases  of  operating 
expenses;  if  capital  expenditures  are  unwisely  or  ineffi- 
ciently made,  there  will  be  needless  increases  of  fixed 
charges;  and  in  either  case  the  total  expenses  will  be- 
come needlessly  large.  This  close  relation  between  capi- 
tal expenses  and  operating  expenses  illustrates  the  folly, 
so  strikingly  exemplified  in  Canada,  of  the  common 
practice  of  keeping  the  accounts  of  government  rail- 
ways so  as  not  to  show  the  exact  amount  of  interest  paid 
on  the  investment,  and  of  calling  all  their  net  earnings 
" profits."  It  would  be  equally  rational  to  ignore  the 
operating  expenses  also,  and  to  call  the  total  earnings 
"  profits." 

Bearing  in  mind  these  facts  and  principles,  let  us  in- 
vestigate the  total  expenses  of  the  Intercolonial.  Its  cost 
to  the  public  to  June  30,  1914,  including  its  losses,  was 
$239,000  per  mile.  Interest  on  this  at  4  per  cent  is 
$9,560  per  annum,  which,  added  to  its  operating  ex- 
penses, $8,718  per  mile,  makes  a  total  expense  to  the 
Canadian  public  for  the  service  of  the  road  of  $18,278 
per  mile  of  line,  without  allowing  anything  for  the  taxes 
lost  to  the  public  because  it  is  not  privately  owned. 

To  pay  this  total  from  its  earnings  the  Intercolonial 's 
rates  would  have  to  be  raised  112  per  cent.  The  Cana- 
dian Pacific  on  its  eastern  lines  charges  rates  slightly 
higher  than  those  of  the  Intercolonial;  it  handled  in 
1914  a  traffic  slightly  smaller;  it  collected  only  $10,045 
per  mile  of  line  in  rates  from  the  public ;  and  yet  on  its 
system  as  a  whole  it  paid  taxes,  interest  on  its  bonds, 
and  10  per  cent  dividends  on  its  stock,  7  per  cent  of 
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these  being  from  earnings;  and  it  had  a  surplus  aver- 
aging $256  for  each  mile  of  line. 

It  may  be  contended  by  some  that  the  inclusion  of 
all  the  losses  the  Intercolonial  has  sustained  in  getting  a 
basis  for  ascertaining  its  actual  present  expenses  is  not 
fair.  The  writer  believes  that  this  is  the  only  method 
which  discloses  the  amount  which  government  owner- 
ship and  management  have  cost  and  are  costing  the  peo- 
ple of  Canada.  But  to  avoid  this  objection,  let  us  dis- 
regard the  losses  sustained  prior  to  1914.  In  1914,  the 
cost  of  construction  of  the  Intercolonial  was  officially 
reported  as  $70,815  a  mile.  Interest  on  this  at  4  per 
cent  is  $2,833.  Added  to  operating  expenses,  $8,718, 
this  makes  a  total  expense  per  mile,  as  already  indi- 
cated, of  $11,541.  Taxes  on  the  same  basis  as  those  the 
Canadian  Pacific  paid  would  increase  this  to  $11,671. 
The  Canadian  Pacific  eastern  lines,  for  each  mile  of  line 
operated,  collected  15  per  cent  less  than  this  from  the 
public,  while  handling  only  6.5  per  cent  less  traffic  per 
mile;  they  paid  taxes,  and  they  earned  $1,573  net  op- 
erating income  per  mile ;  and  the  Canadian  Pacific  sys- 
tem, as  already  indicated,  not  only  paid  interest  and 
dividends,  but  had  a  surplus.  To  have  paid  4  per  cent 
interest,  and  paid  taxes  and  put  aside  surplus  in  the 
same  proportion,  the  Intercolonial  would  have  had  to 
collect  from  the  public  $11,900  for  each  mile  of  its  line, 
or  18  per  cent  more  per  mile  than  the  Canadian  Pacific 
eastern  lines  did.  The  data  on  which  these  comparisons 
are  based  are  given  in  Table  III. 

It  is  clear  that  the  service  of  the  Canadian  Pacific, 
while  profitable  to  its  owners,  costs  the  public  much  less 
in  proportion  than  that  rendered  by  the  Intercolonial. 
And  the  expense  of  it  is  more  equitably  distributed. 
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It  is  all  paid  by  those  who  receive  the  service,  while 
only  one-half  to  three-fourths  of  the  total  expenses  in- 
curred by  the  Intercolonial  are  borne  by  those  who  re- 
ceive its  service.  The  rest  is  borne  by  the  taxpayers. 

The  question  naturally  arises  why  the  total  expenses 
of  the  Intercolonial  are  so  great.  Its  "cost  of  construc- 
tion"— the  investment  in  it — as  officially  reported, 
amounting  in  1914  to  $70,815  a  mile,  is  excessive  ac- 
cording to  the  standards  of  Canada  and  the  United 
States.  The  average  capitalization  of  the  railways  of 
the  United  States  in  1914  was  only  $66,661;  and  an 
average  mile  of  their  line  was  a  much  better  piece  of 
property  and  handled  substantially  more  traffic  than  an 
average  mile  of  the  Intercolonial.  The  average  capi- 
talization of  the  private  railways  of  Canada,  excluding 
duplications,  was  $53,619.1:t  The  average  capitalization 
of  the  Canadian  Pacific  system  was  $51,021.  Most  of 
the  privately  owned  railways  of  Canada,  and  con- 
spicuously the  Canadian  Pacific,  have  received  sub- 
sidies from  the  government.  But  the  government  aid 
it  has  received  is  not  adequate  to  account  for  the  dif- 
ference of  over  $17,000  a  mile  between  its  average  capi- 
talization and  the  Intercolonial^  "cost  of  construc- 
tion." The  explanation  of  the  Intercolonial's  large 
cost  of  construction  must  be  that  expenditures  on  it 
have  been  made  wastefully,  or  that  its  accounts  have  not 
always  distinguished  accurately  between  expenditures 
for  construction  and  expenditures  for  operation. 

That  there  long  was  scandalous  waste  in  the  construc- 
tion of  the  Intercolonial  is  beyond  question.  Many  years 

""Operating  Results  of  Canadian  Railways  in  1914,"  by  J.  L. 
Payne,  controller  of  statistics  of  Canadian  railway  department,  in 
Railway  Age  Gazette  (March  26,  1915). 
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TABLE  III 


COMPARATIVE  STATISTICS  OP  THE  INTERCOLONIAL  AND  CANADIAN 
PACIFIC  EASTERN  LINES  FOR  THE  YEARS  1914  AND  1915 


YEAR  ENDED 
JUNE  30,  1914 

YEAR  ENDED 
JUNE  30,  1915 

Inter- 
colonial 

Canadian 
Pacific 
Eastern 
Lines 

Inter- 
colonial 

Canadian 
Pacific 
Eastern 
Lines 

Mileage  

1,457 
$70,815 

137,390 
2,096 
51 

1.67 

$0.978 

$2,839.90 
923,541 

3,466.13 
264.74 
0.60 

$1.61 
$5,568.54 
$8,625.13 
5,562.25 
$1.55 
$8,717.87 
$1.57 
—$92.74 
None 

4,596.2 
$51,021* 

172,790 
2,499.5 
69 

1.808 
$1.599 

$3,895.94 
823,064 

2,655.2 
309.98 
0.716 

$2.219 
$5,831-69 
$10,044.86 
4,987.4 
$2.01 
$8,341.34 
$1.67 
$1,703.52 
$130.30* 
$1,573.22 

1,459 
$75,066 

115,105 
1,939 
46 

1.81 
$0.966 

$2,705.80 
793,315 

3,101.64 

260.54 
0.52 

$1.58 
$4,887.64 
$7,745.15 
5,033.9 
$1.54 
$7,775.89 
$1.545 
—$30.74 
None 

4,786.9 
$47,863* 

126,208 
2,170.1 
58 

1.894 
$1.409 

$3,057.07 
005,000 

1,999.4 
347.56 
0.719 

$2.50 
$4,998.51 
$8,314.54 
3,987.1 
$2.09 
$6,199.94 
$1.56 
$2,114.60 
$123.90* 
$1,990.70 

Average    cost    (or    capitalization)    per 
mile  

Passengers   carried   one   mile   per   mile 
of  road  ....        

Passenger-train  miles  per_  mile  of  road 
Average  passengers  per  train  

Average   rate   per   passenger  per  mile, 
cents  

Average  total  earnings  per  passenger- 
train  mile  

Total  passenger-train  earnings  per  mile 
of  line  

Ton  miles  per  mile  of  road  

Revenue    freight-train    miles    per   mile 
of  road  

Average  tons  per  train  

Average  rate  per  ton  per  mile,  cents  .... 
Average  earnings  per  revenue  freight- 
train  mile  

Total  freight  revenue  per  mile  of  line.  . 
Operating  revenue  per  mile  of  road  
Total  train  miles  per  mile  of  road  

Operating  revenue  per  train  mile  

Operating  expenses  per  mile  of  road  .... 
Operating  expenses  per  train  mile  

Net  earnings  per  mile  of  road  

Taxes  per  mile  of  road  

Operating  income  per  mile  of  road  

*  Average  for  entire  system.     All  computations  furnished  from  official  sources. 

ago  Sir  Alexander  Gait  moved  in  Parliament  that  "the 
present  system  under  which  the  road  is  being  built  as 
a  public  work  of  the  Dominion  is  expensive  and  unsat- 
isfactory; .  .  .  and  that  in  the  opinion  of  this  house 
the  construction  and  future  operation  of  the  line  should 
be  committed  to  private  hands."  Walter  Shanly,  the 
most  eminent  Canadian  engineer  of  his  day,  who  built 
the  Hoosac  Tunnel,  alleged  that  the  Intercolonial  "had 
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already  involved  a  vast  waste  of  money  and  done  much 
to  contaminate  public  life."  Sir  John  MacDonald,  when 
prime  minister,  said,  that  he  was  "  tired  of  the  disclo- 
sures about  frauds  and  shortages,  bankrupt  contractors, 
and  contractors  who  had  made  a  fortune  with  suspi- 
cious ease,  and  was  disposed  after  construction  was 
completed  to  turn  over  the  operation  of  the  line  to  the 
Grand  Trunk  or  some  other  company." 

Before  the  Civil  Service  Commission  of  1892,  Col- 
lingwood  Schreiber,  a  distinguished  engineer,  then 
deputy  minister  of  railways,  and  for  some  years  general 
manager  of  the  line,  testified  that  he  had  taken  some 
sand  from  a  gravel-pit  in  the  woods  near  Gloucester 
Junction  for  which  he  offered  $5  as  ample  compen- 
sation. The  owner,  backed  by  local  politicians,  de- 
manded $70,000,  and  in  the  end  obtained  $16,000.  "The 
public's  mind,"  said  Mr.  Schreiber,  "is  pervaded  with 
the  idea  that  one  has  a  right  to  get  all  one  can  from 
the  public  treasury."  The  original  estimate  for  an  ex- 
tension from  Hadlow,  near  Quebec,  to  St.  Charles  Junc- 
tion, fourteen  miles  long,  was  $600,000.  Property  own- 
ers whose  land  and  buildings  were  condemned  appealed 
with  such  success  to  local  politicians  for  assistance,  *  *  and 
swore  one  for  another  as  to  value"  so  ably,  that  the  line 
finally  cost  $2,200,000. 12  It  seems  to  have  been  a  com- 
mon practice  to  let  contracts  for  new  construction  and 
improvements  to  concerns  and  individuals  because  they 
were  supporters  of  the  party  in  power. 

Let  us  turn  now  from  the  road's  capital  expenses  to 
its  operating  expenses.  During  most  of  the  last  ten 
years  it  has  handled  more  traffic  per  mile,  both  freight 
and  passenger,  than  the  eastern  lines  of  the  Canadian 
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Pacific.  Within  recent  years  the  Canadian  Pacific  has 
had  a  heavier  passenger  business ;  but  the  Intercolonial 
still  has  a  denser  freight  traffic.  This  was  true  in  1914  ; 
and  in  that  year  it  ran  5,562  trains  over  each  mile  of 
line,  as  compared  with  4,987  run  by  the  Canadian  Pa- 
cific eastern  lines.  Bearing  these  facts  in  mind,  it  is  in- 
teresting to  study  the  analysis  of  operating  expenses 
given  in  Table  IV: 

TABLE  IV 

OPERATING  EXPENSES,  1914 


INTERCOLONIAL 

CANADIAN  PACIFIC 
RAILWAY  EASTERN 
LINES 

Total 
Operating 
Expenses 
per  Mile 

Per  Cent 
of  Total 
Operating 
Expenses 

Total 
Operating 
Expenses 
per  Mile 

Per  Cent 
of  Total 
Operating 
Expenses 

Maintenance  of  way  and 
structures  

$1,454.00 
1,916.00 

4,936.00 
199.00 
245.00 

16.66 
22.06 

56.56 
2.22 
2.55 

$1,744.00 
1,621.00 

4,247.00 
171.00 
188.00 

21.87 
20.33 

53.27 
2.15 
2.37 

Maintenance    of    equip- 
ment   

Conducting  ^  transporta- 
tion   

Traffic  expenses  

General  expenses  

"Why  are  the  Intercolonial^  expenditures  for  main- 
tenance of  way  and  structures  smaller  than  those  of  the 
Canadian  Pacific,  when  the  amount  of  traffic  it  handles 
and  the  number  of  trains  it  runs  are  larger  ?  It  may  be 
answered  that  it  is  because  the  Intercolonial  is  more 
economically  operated.  This  explanation  can  hardly  be 
accepted,  because  while  its  total  traffic,  passenger  and 
freight,  per  mile  is  only  about  6.5  per  cent  heavier  than 
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that  of  the  Canadian  Pacific  eastern  lines,  its  cost  of 
maintenance  of  equipment  per  mile  is  11.5  per  cent 
greater,  its  cost  of  conducting  transportation  per  mile 
13.5  per  cent  greater,  its  traffic  expenses  per  mile  16.5 
per  cent  greater,  and  its  general  expenses  per  mile  30 
per  cent  greater.  The  advocates  of  government  ownership 
in  the  United  States  claim  that  it  would  save  money  by 
doing  away  with  the  "princely"  salaries  paid  to  the 
higher  officials  of  private  railways.  The  salaries  of  gen- 
eral officers  are  included  in  "general  expenses/'  and 
"general  expenses,"  as  just  noted,  were  30  per  cent 
higher  per  mile  on  the  Intercolonial  than  on  the  Cana- 
dian Pacific  eastern  lines;  and  the  expenses  of  the  rail- 
way department  of  the  government  are  not  included  in 
this  calculation. 

The  Intercolonial 's  small  expenditures  for  mainte- 
nance of  way  and  structures  are  partly  due  to  the  fact 
that,  on  the  whole,  its  roadway  and  track  are  not  kept 
in  as  good  condition  as  those  of  the  Canadian  Pacific. 
A  further  explanation  may  be  that  expenditures  which 
really  should  be  charged  to  maintenance  of  way  are 
charged  to  construction.  The  line  between  maintenance 
of  way,  and  additions  and  betterments,  is  hard  to  draw 
accurately;  and  where  a  management  is  confronted 
with  chronic  deficits,  as  on  the  Intercolonial,  it  is  un- 
der a  constant  temptation  to  make  as  good  a  showing 
as  possible  regarding  operating  expenses,  by  charging 
everything  it  can  to  capital  account. 

The  small  expenditures  of  the  Intercolonial  for  main- 
tenance of  way  are  not  new.  In  the  five  years  ending 
with  June  30,  1914,  it  spent  on  this  account  an  average 
of  only  $1,317  per  mile  of  line,  while  the  Canadian  Pa- 
cific system,  handling  a  smaller  traffic  per  mile,  spent 


290  REGULATION  OF  RAILWAYS 

an  average  of  $1,497.  The  fact  that  the  capital— or 
"cost  of  construction " — account  of  the  Intercolonial  is 
rapidly  growing  larger  without  causing  reductions,  ab- 
solutely or  relatively  in  transportation  expenses,  sup- 
ports the  theory  that  its  low  figures  for  maintenance 
of  way  expenses  are  largely  fictitious. 

There  is  nothing  fictitious,  however,  about  its  rela- 
tively large  expenditures  for  other  accounts.  One  of  the 
surest  indications  of  uneconomical  and  inefficient  man- 
agement is  that  a  road  is  spending  a  relatively  small 
part  of  its  earnings  for  maintenance  and  a  relatively 
large  part  for  conducting  transportation  and  for  gen- 
eral and  traffic  purposes.  What  is  spent  for  main- 
tenance goes  into  the  physical  property  and  helps  to 
keep  up  or  improve  the  service,  while  what  is  spent  for 
conducting  transportation  and  for  general  and  traffic 
purposes  adds  nothing  to  the  physical  property,  but  is 
gone  forever.  Relatively  large  expenditures  for  main- 
tenance of  way  are  more  important  than  those  for  main- 
tenance of  equipment;  for  the  latter  may  be  due  to  a 
system  of  management  which  provides  and  uses  an  un- 
necessarily large  amount  of  equipment.  It  is  especially 
important  to  keep  down  the  cost  of  conducting  trans- 
portation, not  only  because  the  outlay  made  for  it  is 
gone  forever,  but  because  it  is  much  the  largest  item 
of  railway  expenses. 

The  main  reason  for  the  Intercolonial^  relatively 
high  cost  of  conducting  transportation  is  obvious.  The 
most  effective  means  for  restricting  this  part  of  ex- 
penses is  to  handle  traffic  in  the  largest  possible  carloads 
and  trainloads.  Now,  the  Intercolonial  had  a  long  aver- 
age haul  per  ton,  265  miles ;  it  had  a  denser  freight  traf- 
fic than  the  Canadian  Pacific  eastern  lines;  and  yet  in 
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1914  it  carried  only  265  tons  per  train,  as  compared 
with  310  tons  for  the  Canadian  Pacific  eastern  lines.  In 
consequence  it  ran  30  per  cent  more  freight  trains  over 
each  mile  of  line  to  handle  12  per  cent  more  freight  traf- 
fic. Similarly  it  ran  84  per  cent  as  many  passenger 
trains  over  each  mile  of  line  to  handle  74  per  cent  as 
much  passenger  traffic.  The  comparatively  small  train- 
loads  of  the  Intercolonial  help  to  explain  not  only  its 
high  transportation  expenses,  but  also  its  high  main- 
tenance of  equipment  expenses.  The  more  trains  run 
to  handle  a  given  business,  the  more  equipment  there 
must  be  provided  and  maintained  and  the  larger,  other 
things  being  equal,  will  be  the  expenditures  for  main- 
tenance of  equipment. 

The  road's  relatively  large  expenditures  for  conduct- 
ing transportation  and  maintenance  of  equipment  are 
no  more  a  new  thing  than  its  relatively  low  expendi- 
tures for  maintenance  of  way.  During  the  five  years 
ending  with  1914,  while  its  maintenance  of  way  ex- 
penses per  mile  were  less  than  those  of  the  Canadian 
Pacific  system,  its  maintenance  of  equipment  expenses 
averaged  $1,746  per  mile,  or  33  per  cent  more,  and  its 
conducting  transportation  expenses  $4,075  per  mile,  or 
19  per  cent  more. 

In  the  United  States  20  per  cent  of  the  operating  ex- 
penses of  the  railways  were  incurred  for  maintenance 
of  way,  while  on  the  Intercolonial  less  than  17  per  cent 
were  incurred  for  that  purpose.  In  this  country  main- 
tenance of  equipment  expenses  were  23.8  per  cent  of 
total  operating  expenses,  while  on  the  Intercolonial  they 
were  22  per  cent.  On  the  railways  of  the  United  States 
less  than  51  per  cent  of  operating  expenditures  were 
made  for  conducting  transportation;  on  the  Intercolo- 
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nial,  almost  57  per  cent.  The  Intercolonial  made  39  per 
cent  of  its  operating  outlay  for  both  classes  of  mainte- 
nance and  61  per  cent  for  other  purposes.  The  railways 
of  the  United  States  made  44  per  cent  of  theirs  for 
maintenance  and  only  56  per  cent  for  other  purposes. 
The  railways  of  the  United  States,  with  a  capitalization 
smaller  than  the  Intercolonial^  cost  of  construction, 
handled  5  per  cent  more  passenger  traffic  and  27  per 
cent  more  freight  traffic  per  mile,  with  only  2.6  per  cent 
greater  operating  expenses.  One  need  not  be  expert  in 
the  analysis  of  railway  statistics  to  see  that  those  of 
the  Intercolonial  indicate  a  management  which  is  ex- 
tremely uneconomical  as  compared  with  that  of  the 
average  railway  in  Canada  or  the  United  States. 

When  the  foregoing  facts  regarding  the  results  of 
government  ownership  of  the  Intercolonial  were  first 
published  by  the  writer,  his  conclusion  that  they  showed 
inefficient  and  wasteful  management  almost  throughout 
the  history  of  the  road  was  challenged  by  some  writers 
in  Canada.  A  vindication  of  this  conclusion  came 
quickly,  however,  from  an  authoritative  source,  viz., 
the  management  of  the  Intercolonial  itself.  Toward  the 
end  of  the  fiscal  year  1914,  F.  P.  Gutelius,  formerly 
general  superintendent  of  the  Canadian  Pacific,  a  capa- 
ble railway  officer,  who  had  had  all  his  experience  and 
training  on  private  railways,  was  made  general  mana- 
ger of  the  Intercolonial.  He  was  given  large  inde- 
pendent authority;  and  it  was  the  evident  purpose  of 
the  government  that  the  operation  of  the  road  should 
be  put  on  a  more  efficient  basis. 

Unfortunately  the  Canadian  public,  especially  that 
part  living  in  the  provinces  in  which  the-  Intercolonial 
operates,  and  the  representatives  of'  this  part  in  Parlia- 
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ment,  had  grown  accustomed  to  having,  and,  indeed,  in- 
sisted upon  having,  the  Intercolonial  managed  in  ways 
which  mainly  accounted  for  its  high  expenses.  Almost 
every  increase  of  rates  or  reduction  in  expenses  which 
the  new  management  attempted  to  make  encountered  op- 
position which  soon  was  supplemented  by  political  pres- 
sure. When  it  tried  to  reduce  the  excessive  local  freight 
and  passenger  service  being  given,  the  communities  af- 
fected appealed  to  their  deputies,  and  they  to  the  minis- 
ter of  railways.  "When  efforts  were  made  to  dispense 
with  needless  employees,  deputies  interposed  in  defense 
of  their  partisans.  The  year  ending  on  June  30,  1915, 
was  a  period  of  acute  business  distress  in  Canada. 
There  was  a  heavy  decline  in  railway  traffic.  How  much 
more  freely  and  energetically  the  management  of  a  pri- 
vate railway  company  can  act  in  such  an  emergency 
than  the  management  of  a  state  railway  subject  to  po- 
litical pressure  was  indicated  by  the  fact  that  while  the 
Intercolonial  suffered  a  loss  of  total  earnings  per  mile 
of  12  per  cent  and  reduced  its  operating  expenses  11 
per  cent,  the  Canadian  Pacific  eastern  lines,  with  a  loss 
of  earnings  of  20  per  cent  per  mile,  reduced  their  oper- 
ating expenses  25.7  per  cent.  The  management  of  the 
Intercolonial  could  not  have  done  so  well  as  it  did  if  it 
had  not  been  saved  the  trouble  of  laying  off  numerous 
employees  by  having  them  voluntarily  enlist  in  the 
army.  It  did  not  discharge  these ;  it  simply  did  not  re- 
place them. 

In  the  following  year  there  was  an  increase  in  the 
traffic  and  earnings  of  the  Intercolonial  and  then  Mr. 
Gutelius'  efforts  bore  fruit.  The  earnings  and  expenses 
of  the  road  in  the  year  ended  on  June  30,  1914,  and  in 
the  year  ended  on  March  31,  1916,  were  as  follows : 
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YEAR  ENDED 
JUNE  30,  1914 

YEAR  ENDED 
MARCH  31,1916 

EARNINGS. 


Freight  

$8,168,438.32 

$9,200,339.21 

Passenger  

3,542,332.01 

3,994,641.63 

Mail  and  express  

595,323.67 

781,452.30 

Miscellaneous  

104,314.47 

92,358.27 

Net  

$12,410,408.47 

$14,068,791.41 

EXPENSES. 


Maintenance  of  way  

$2,118,438.46 

$2,279,778.20 

Maintenance  of  equipment  
Traffic  

2,791,241.53 

281,562.58 

2,067,679.33 
256,871.81 

Transportation  

7,191,476.68 

6,980,716.14 

Miscellaneous  

152,058.44 

General  

318,959.98 

304,391.92 

Ratio  of  operating  expenses  to 
earnings,  per  cent  

$12,701,679.23 
102.34 

$12,041,495.84 
85.6 

DIFFERENCE  OF  RESULTS  IN  1914  AND  1916. 

Increase  of  total  earnings $1,658,382.94 

Reduction  of  expenses 660,183 .34 

Increase  in  net  earnings $2,318,566 . 28 

The  above  statistics  speak  with  equal  eloquence  of  the 
increase  in  efficiency  in  the  management  of  the  road 
under  Mr.  Gutelius,  and  of  the  waste  and  inefficiency  in 
its  management  under  his  predecessors.  In  spite  of  a 
large  increase  in  the  amount  of  traffic  handled  within 
these  two  years,  and  a  consequent  increase  in  earnings 
of  almost  one  and  three-quarter  millions  of  dollars,  he 
was  able  to  reduce  operating  expenses  of  every  class  ex- 
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cept  those  for  maintenance  of  way  with  the  result  that 
net  earnings  in  the  year  ended  on  March  31,  1916,  were 
$2,027,000.  The  largest  they  ever  were  in  any  previous 
year  was  $623,164,  which  mark  was  reached  in  1910 ;  and 
1910  is  the  only  other  year  in  the  history  of  the  road 
in  which  they  ever  exceeded  $300,000! 

The  remarkable  change  which  Mr.  Gutelius  was  able 
to  make  within  two  years  in  the  operating  results  of  the 
road  is  the  best  testimonial  that  could  be  given  either  to 
the  incompetency  of  his  predecessors  or  to  the  effective- 
ness of  the  devitalizing  political  influences  exerted  on 
them. 

When  a  railway  produces  such  results  as  the  Interco- 
lonial did  for  almost  fifty  years  they  may  be  immedi- 
ately attributable  to  a  number  of  causes,  but  the  minor 
causes  usually  are  themselves  the  effect  of  a  few  major 
causes.  One  of  the  major  causes  in  this  case  has  been 
that  the  officers  in  direct  charge  of  the  property  have 
had  little  incentive  to  manage  it  well.  The  public  and 
Parliament  have  not  demanded  this  as  the  stockholders 
and  directors  of  a  railway  company  do.  Consequently, 
there  has  been  a  feeling  of  comparative  indifference 
regarding  results  on  the  part  of  the  officers.  Another  of 
the  major  causes  has  been  the  influence  of  politics.  This 
has  been  the  major  cause.  The  part  which  politics  for- 
merly played  is  freely  admitted  by  the  officers  of  the 
road,  although  they  say  that  conditions  are  somewhat 
different  now.  The  prevailing  low  rates  have  been 
made  as  a  sop  to  the  people,  and  especially  to  the 
French  population,  of  the  eastern  provinces. 

Almost  every  abuse  known  to  railroading  took  root  and 
flourished,  such  as  underbilling — that  is,  permitting  a  favored 
shipper  to  load  the  cars  with  a  larger  quantity  of  goods  than 
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he  paid  for,  while  his  competitors  on  the  other  side  of  politics 
were  restricted  to  a  standard  load  and  mulcted  for  any  excess ; 
the  granting  of  secret  rebates;  the  maintenance  of  an  exces- 
sive number  of  stations  and  employees  in  order  to  swell  the 
political  influence  of  the  road  at  election  times;  absurd  classi- 
fications; unjust  tariffs;  the  acquisition  of  more  or  less  use- 
less branch  lines  to  serve  partisan  ends,  and  so  on.13 

It  was  customary  for  the  party  in  power  to  buy  rail- 
way supplies  only  from  its  supporters;  and  the  story  is 
told  of  a  dentist  who  engaged  in  the  manufacture  of  a 
certain  device  expressly  to  market  it  on  the  Intercolo- 
nial by  means  of  his  political  affiliations.  It  was  com- 
mon practice  largely  to  increase  the  number  of  em- 
ployees some  weeks  before  election,  and  every  officer 
of  the  road  frequently  had  the  experience  of  coming  to 
his  office  and  finding  among  his  subordinates  the  faces 
of  men  he  had  never  seen  before,  and  who  had  been  put 
on  his  payroll  at  the  instance  of  politicians.  If  an  in- 
fluential politician  wanted  a  man  given  a  job  on  the 
railway  he  did  not  bother  to  take  up  the  matter  with 
the  general  manager  or  even  with  the  division  superin- 
tendent. He  wrote  a  letter  to  the  trainmaster  or  the 
roadmaster  and  ordered  his  friend  and  supporter  em- 
ployed. If  an  employee  was  discharged  for  incompe- 
tency  or  other  good  cause,  he  could  usually  get  rein- 
stated if  he  had  political  pull. 

When  business  fell  off,  politics  made  it  impossible  to 
reduce  the  number  of  employees  and  operating  expenses 
proportionately. 

Political  influence  was  used  even  to  get  unnecessary 
and  unprofitable  passenger  and  freight  service.  For  ex- 
ample, when  the  Gutelius  management  came  in  it  found 
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that  numerous  passenger'trains  were  being  run  into  and 
out  of  St.  John,  Halifax,  Sydney,  and  Newcastle,  to 
enable  leading  citizens  of  these, small  cities  to  live  in  the 
"suburbs."  Most  of  these  trains  were  earning  only  fif- 

tc 

teen  to  fifty  cents  per  mile,  but  when  the  management 
tried  to  reduce  the  service  it  encountered  a  storm  of 
opposition  which  soon  became  largely  political. 

As  already  indicated,  the  Gutelius  management  tried 
to  eliminate  political  influences  and  to  put  the  operation 
of  the  road  on  a  business  basis.  But  the  effects  of  the 
old  regime  are  still  apparent,  and,  as  has  been  shown, 
opposition  instead  of  assistance  is  offered  by  the  part 
of  the  public  served  by  the  Intercolonial,  while  very 
little  help  is  received  from  the  rest  of  the  people  of 
Canada.  In  these  circumstances  it  is  hard  to  see  how 
the  management  can  accomplish  much  that  will  be  per- 
manent, or  how  it  can  maintain  its  reforming  zeal  long. 
In  fact,  Mr.  Gutelius  himself  already  has  left  the  Ca- 
nadian government  railways  to  accept  service  with  a 
railway  in  the  United  States;  and  it  will  be  noted  that 
even  the  relatively  large  net  earnings  of  the  year  ended 
March  31,  1916,  amounted  to  only  2  per  cent  on  the 
official  cost  of  construction. 

One  of  the  arguments  always  advanced  for  govern- 
ment ownership  is  that  the  managements  of  state  rail- 
ways will  and  should  strive  rather  to  promote  the  wel- 
fare of  the  people  than  to  earn  profits;  and  it  may  be 
contended  that  to  show  that  the  Intercolonial^  man- 
agement has  been  dominated  by  politics,  that  its  rates 
have  been  made  too  low,  and  that  there  has  been  waste 
in  its  construction  and  operation,  proves  nothing  regard- 
ing the  desirability  of  government  ownership  and  man- 
agement, because  it  takes  no  account  of  the  influence 
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which  has  been  exerted  on  the  development  and  pros- 
perity of  the  territory  which  the  road  serves. 

The  question  as  to  the  amount  and  character  of  the 
influence  which  the  Intercolonial  has  exerted  on  the 
development  and  prosperity  of  the  maritime  provinces 
is  a  somewhat  difficult  one  to  answer.  It  is  easily  de- 
monstrable by  official  data  regarding  the  changes  in  the 
population,  the  agriculture,  and  the  industry  of  these 
provinces  and  of  other  parts  of  Canada  and  the  United 
States,  that  progress  in  the  territory  served  by  the  road 
has  been  relatively  small  and  slow.  In  fact,  it  probably 
has  been  as  small  and  slow  .as  in  any  other  equally 
large  territory  in  Canada  or  the  United  States  which 
has  any  considerable  natural  resources. 

Doubtless,  however,  this  is  due  to  a  combination  of 
circumstances.  The  natural  resources  of  the  maritime 
provinces  from  either  an  agricultural  or  a  manufactur- 
ing standpoint  are  not  great,  and  their  population  is  to 
a  large  extent  naturally  quite  conservative.  One  thing 
may  be  said,  however,  with  certainty.  This  is  that  the 
material  progress  made  in  the  territory  served  by  the 
Intercolonial  has  not  been  such  as  to  support  the  argu- 
ment that  government  management  of  railways  will 
tend  more  strongly  to  promote  the  material  well-being 
of  the  public  than  private  management.  If  any  argu- 
ment at  all  can  be  based  on  it,  it  is  one  against  rather 
than  in  favor  of  government  management. 

The  results  of  government  ownership  and  manage- 
ment in  Canada,  taken  as  a  whole,  constitute  a  power- 
ful argument  in  favor  of  the  abandonment  of  that 
policy  in  the  Dominion  and  against  its  adoption  in  the 
United  States. 
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NOTE 

Since  the  foregoing  was  written  the  members  of  a 
Royal  Commission  appointed  for  the  purpose  of  investi- 
gating and  making  recommendations  regarding  the  gen- 
eral railway  situation  in  Canada  have  made  a  majority 
and  a  minority  report.  Their  reports,  while  dealing 
with  the  general  railway  situation  in  Canada,  have  a 
very  direct  bearing  upon  the  results  of  government 
ownership  in  that  country. 

The  Commission  was  composed  of  an  American,  A.  H. 
Smith,  president  of  the  New  York  Central ;  a  Canadian, 
Sir  Henry  L.  Drayton,  chairman  of  the  Board  of  Rail- 
way Commissioners  of  the  Dominion;  and  an  English- 
man, W.  M.  Acworth,  a  well-known  authority  on  rail- 
way economics.  The  members  of  this  Commission  dis- 
agreed in  their  recommendations  as  to  the  best  solution 
of  the  railway  problem  of  Canada ;  but  they  were  unan- 
imous in  expressing  the  opinion  that  ordinarily  gov- 
ernment ownership  is  undesirable  and  government  man- 
agement a  failure  in  democratic  countries. 

The  majority  report  was  made  by  Sir  H.  L.  Drayton 
and  Mr.  Acworth.  They  were  emphatic,  not  only  in 
expressing  their  opposition  to  government  ownership 
and  management  in  democratic  countries  when,  as  a 
practical  matter,  it  is  avoidable,  but  in  condemning  the 
way  in  which  the  government  railways  of  Canada  spe- 
cifically have  been  constructed  and  managed.  They  say 
in  one  place : 

In  our  judgment  it  is  not  in  the  interests  of  Canada  that 
the  operation  of  its  railways  should  be  in  the  hands  of  the 
government.  We  know  no  country  in  the  world  where  a 
democratic  state  owns  and  operates  its  railways,  in  which 
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politics  have  not  injuriously  affected  the  management  of  the 
railways,  and  the  railways  have  not  had  an  injurious  influence 
on  politics.  We  do  not  think  government  ownership  of  the 
railways  would  tend  to  reductions  of  rates,  but  rather  in  the 
contrary  direction.  For  the  carriage  of  one  ton  of  freight  one 
mile  the  Canadian  shipper  pays  at  present  on  the  average 
three-fourths  of  a  cent.  On  the  railways  of  New  South  Wales, 
the  oldest  and  most  important  Australian  state,  where  the 
railways  have  been  in  government  hands  from  the  outset,  the 
shipper  pays  well  over  two  cents.  But  we  see  no  cause  to  en- 
large here  on  such  general  considerations.  There  are  several 
reasons  peculiar  to  Canadian  conditions  why  state  ownership 
and  operation  should  be  avoided. 

In  another  place  they  say: 

Our  personal  belief  is  strong  that  in  normal  circumstances 
railway  enterprise  is  a  matter  best  left  in  private  hands,  sub- 
ject to  proper  regulation  by  government.  Were  we  asked  to 
advise  in  the  case  of  the  railways  of  the  United  Kingdom  or 
the  United  States,  which  have  been  constructed  by  private  com- 
panies, with  money  found  by  private  investors,  we  should  give 
effect  to  this  belief. 

They  say  elsewhere: 

We  have  given  expression  to  a  strong  view  that  the  opera- 
tion of  the  railways  of  a  country  by  a  department  of  the 
executive  government  directly  responsible  to  parliament  would 
be  against  the  interest  of  Canada.  .  .  .  Our  reason  is  not  that 
government  by  a  cabinet  responsible  to  a  popularly  elected 
parliament  is  a  bad  government  for  the  ordinary  purposes  of 
government,  but  that  it  is  not  a  form  of  government  suitable 
to  the  management  of  a  railway  undertaking.  ...  It  is  be- 
cause we  think  that  the  management  of  a  railway  undertaking 
...  is  a  matter  that  in  the  public  interest  is  best  left  to 
experts,  that  we  desire  to  avoid  direct  parliamentary  control. 
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In  this  connection  it  seems  desirable  to  point  out  that  the 
Prussian  railways,  certainly  the  most  successful  state-operated 
railways  in  the  world,  are  not  subject  to  parliamentary  con- 
trol. 

With  respect  to  the  management  of  the  Intercolonial 
Sir  H.  L.  Drayton  and  Mr.  Acworth  said  in  part: 

The  capital  cost  of  this  railway,  according  to  the  returns  to 
the  Department  of  Railways  and  Canals  for  1916,  is  $106,312,- 
705.  To  pay  interest  on  this  investment  the  railway  ought  to 
earn  a  net  return  of,  say,  $5,000,000.  .  .  .  Whatever  question 
there  may  be  as  to  the  propriety  of  endeavoring  to  earn  in- 
terest on  capital  it  will  hardly  be  questioned  that  the  line 
ought  to  be  so  managed  as  at  least  to  earn  operating  ex- 
penses, including  therein  a  proper  allowance  for  taxes.  And 
even  ignoring  the  early  history  of  the  undertaking  and  con- 
sidering merely  the  years  from  1889  to  1916,  during  which 
the  greatest  advance  has  taken  place  in  Canada,  and  the 
traffic  of  the  Canadian  railways  has  shown  the  greatest  in- 
crease, the  Intercolonial  has  paid  no  taxes,  and  still  not  earned 
operating  expenses.  During  this  period  the  total  operating 
deficits  reported  amounted  to  $11,188,885.  The  total  oper- 
ating surpluses  amounted  to  $1,651,240.  In  addition,  how- 
ever, there  was  in  the  years  1912-16  an  amount  of  $3,046,407 
charged  to  working  expenses  and  devoted  to  renewals  which 
under  the  accounting  methods  in  force  before  that  date  would 
have  been  credited  to  surplus.  Adding  together  these  two 
latter  figures  and  deducting  them  from  the  (operating)  deficit, 
we  find  that  in  the  twenty-eight  years  from  1889  to  1916  there 
was  an  accumulated  deficit  from  operation  of  $6,491,233. 

And  this  is  not  all.  Down  to  the  year  1908  no  charges  were 
made  against  revenue  for  necessary  renewals  and  replace- 
ments. .  .  .  Charging  to  capital  the  cost  of  mere  replacements 
cannot  be  justified.  The  result  of  charging  such  items  as 
renewals  to  capital  account  is  clearly  shown  by  the  growth  of 
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the  cost  of  the  railway  per  mile  of  line.  .  .  .  The  return  of 
mileage  for  the  year  1899  shows  1,315  miles,  with  a  cost  per 
mile  of  $37,957.  For  1911,  the  mileage  is  shown  to  be  1,455, 
and  the  cost  per  mile  is  returned  as  $57,419.87.  In  thirteen 
years,  therefore,  the  capital  cost  of  the  system  per  mile  in- 
creased on  the  system's  books  no  less  than  51  per  cent.  Dur- 
ing the  same  thirteen  years  surpluses  of  $1,594,955  and  deficits 
of  $3,915,193  were  reported.  It  is  obvious  that  the  sur- 
pluses were  illusory  and  the  deficits  much  larger  than  re- 
turned. 

Sir  H.  L.  Drayton  and  Mr.  Acworth  took  the  position 
that  the  government  railways  should  be  required  by  act 
of  Parliament  to  be  "worked  as  commercial  concerns" 
— that  is,  to  earn  not  only  their  operating  expenses,  but, 
if  practicable,  interest  on  the  investment  in  them.  They 
said: 

Their  construction  has  cost  the  people  of  Canada  $276,000,- 
000,  and  the  people  of  Canada  are  paying  interest  on  this 
amount  every  year  out  of  the  general  taxation  of  the  coun- 
try. .  .  . 

We  think  that  reductions  in  favor  of  certain  classes  of 
business  and  certain  communities  which  bring  railway  rates 
below  a  reasonably  renumerative  basis  are  wrong  in  principle. 
Their  effect  is  to  conceal  the  fact  that  a  bounty  is  being  given 
to  certain  persons  in  certain  places  at  the  expense  of  the  com- 
munity at  large.  If  bounties  are  to  be  given,  as  to  which 
it  is  not  for  us  to  express  an  opinion,  we  think  they  should 
be  openly  voted  by  Parliament  and  not  given  under  the  guise 
of  a  railway  rate  reduced  to  an  unremunerative  basis. 

In  the  years  immediately  preceding  the  Great  War, 
a  large,  and,  as  many  in  Canada  believe,  an  excessive 
amount  of  new  railway  mileage  was  built  in  Canada. 
The  Grand  Trunk  Pacific,  which  was  built  by  the  Grand 
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Trunk,  and  the  Canadian  Northern,  which  also  was  built 
by  private  capitalists,  and  the  National  Transcontinen- 
tal, which  was  built  by  the  government  itself,  incurred 
heavy  losses.  The  government  had  guaranteed  interest 
on  the  bonds  of  the  Canadian  Northern  and  the  Grand 
Trunk  Pacific.  The  question  was  presented  as  to 
whether  it  should  make  the  companies  owning  them 
such  advances  as  might  be  required  to  keep  them  out 
of  bankruptcy  or  should  take  the  railways  over  and 
operate  them  itself.  Many  persons  in  Canada  advo- 
cated government  acquisition  and  operation  of  all  the 
railways  in  the  country. 

As  has  been  shown,  the  majority  of  the  Royal  Com- 
mission, which  was  created  to  investigate  the  entire 
railway  situation,  was  opposed  to  government  ownership 
and  management  in  principle.  At  the  same  time  it  be- 
lieved that  as  the  government  of  Canada  had  found  the 
bulk  of  the  capital  invested  in  these  lines,  and  as  they 
were  bound  to  continue  to  lose  large  sums  of  money  for 
some  years,  it  was  not  practicable  to  leave  them  in  the 
hands  of  private  companies.  Therefore,  it  recommended 
that  a  Board  of  Trustees  of  five  members  be  created  by 
Parliament;  that  title  to  the  Grand  Trunk  Pacific,  Ca- 
nadian Northern  and  Grand  Trunk  be  vested  in  this 
Board;  and  that  the  foregoing  roads,  and  also  the  Na- 
tional Transcontinental  and  the  Intercolonial,  together 
with  the  Prince  Edward  Island,  be  entrusted  to  its 
management. 

In  order  to  avoid  the  failure  in  which  government 
management  of  railways  in  democratic  countries,  in- 
cluding Canada,  has  resulted,  it  recommended  that  the 
Board  of  Trustees  be  rendered  entirely  independent  of 
Parliament  and  that  its  personnel  be  made  practically 
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self-perpetuating.  The  first  members  should  be  ap- 
pointed by  the  act  creating  the  Board.  Three  of  them, 
including  the  chairman,  should  be  of  railway  experi- 
ence. Of  the  remaining  two,  one  should  be  of  business 
and  financial  experience  and  the  other  a  man  especially 
possessing  the  confidence  of  railway  employees.  Vacan- 
cies should  be  filled  by  appointment  of  the  Governor- 
General  in  Council,  on  the  recommendation  of  the  ma- 
jority of  the  trustees  themselves.  The  government,  un- 
der this  plan,  would  guarantee  the  interest  of  the  out- 
standing securities  of  the  railways  taken  over,  and  the 
Board  of  Trustees  would  be  forbidden  to  reduce  rates 
until  the  railways  under  its  management  were  able  to 
earn  their  fixed  charges. 

Mr.  Smith,  the  other  member  of  the  Royal  Commis- 
sion, recommended  that  the  Canadian  Northern,  Grand 
Trunk  Pacific,  and  Grand  Trunk  should  be  left  in  the 
hands  of  private  companies.  At  the  same  time  he  ad- 
vised some  radical  changes.  Briefly,  these  were : 

Let  the  Canadian  Pacific  alone;  let  the  Grand  Trunk  operate 
the  eastern  lines  now  held  by  that  company  and  the  Canadian 
Northern;  let  the  Canadian  Northern  operate  the  western 
lines,  now  held  by  that  company  and  the  Grand  Trunk  Pacific 
system;  let  the  government  operate  the  connections  or  pro- 
cure their  operation  by  private  companies. 

He  added: 

If  for  any  reason  it  should  prove  inexpedient  to  carry  out 
the  foregoing  suggestions  and  if  the  government  should  find 
it  wise  or  necessary  to  possess  itself  of  and  to  hold  any  con- 
siderable part  of  the  railways'  properties,  I  should  recom- 
mend as  an  alternative  plan  the  formation  of  a  private  com- 
pany to  take  over  other  operations  of  those  properties  either 
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as  a  whole  or  in  groups.  Even  where  a  road  does  not  earn 
its  fixed  charges  the  government  could  profit  in  the  long  run  by 
making  the  terms  of  the  operating  lease  sufficiently  attractive 
to  induce  private  enterprise  to  undertake  its  management. 


CHAPTER  XVII 
CONCLUSION 

One  of  the  first  things  that  had  to  be  done  in  deter- 
mining whether  railway  regulation  could  be  made  to 
work,  was  to  settle  whether  railways  could  be  brought 
under  effective  public  control.  That  has  been  settled. 
The  railways  are  the  only  class  of  concerns  in  this  coun- 
try which  can  truly  say  that  they  are  to-day  receiving 
less  for  most  of  what  they  sell  and  paying  more  for 
almost  everything  they  buy  than  ever  before.  Regula- 
tion which  has  that  result  is  effective. 

What  has  this  effective  control  accomplished  ? 

It  has  abolished  the  grosser  forms  of  unfair  discrim- 
ination formerly  practised  by  the  railways  themselves; 
but  it  has  substituted  for  them  many  unfair  discrimi- 
nations in  rates  which  have  arisen  from  the  duplica- 
tions and  inconsistencies  in  the  regulation  of  the  state 
and  national  governments. 

It  has  almost  stopped  the  manipulation  of  railway 
finances  by  "insiders,"  but  under  it  we  have  seen  the 
percentage  of  net  operating  income  earned  seriously  de- 
cline for  several  years.  We  have  seen  more  miles  of 
railways  in  the  hands  of  receivers  than  ever  before, 
and  we  have  seen  investment  in  railway  securities  grow 
less  attractive  as  compared  with  investment  in  indus- 
trial, and  also  municipal  and  other  government  securi- 
ties. 

306 
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We  have  seen  the  railways  driven  out  of  politics,  but 
we  have  not  seen  politics  driven  out  of  railway  regu- 
lation. 

We  have  seen  the  construction  of  new  railway  mile- 
age descend  to  the  lowest  point  it  ever  reached  in  time 
of  peace  since  1848,  and  a  car  shortage  and  congestion 
of  traffic  of  unprecedented  duration  and  severity. 

We  have  recently  passed  through  the  bitterest  rail- 
way labor  controversy,  and  had  the  two  narrowest  es- 
capes from  a  nation-wide  paralysis  of  transportation 
ever  known,  one  of  them  occurring  when  we  were  on 
the  verge  of  entering  the  greatest  war  in  history. 

We  have  seen  it  become  necessary,  after  we  entered 
the  Great  War,  for  the  railways  partially  to  disre- 
gard certain  of  the  laws  adopted  for  their  regulation, 
and  for  the  government  finally  to  take  control  of  rail- 
road operation  because  observance  of  those  laws  and  the 
rendering  of  the  maximum  service  in  a  great  national 
emergency  were  incompatible. 

In  the  fiscal  year  ended  on  June  30, 1916,  the  average 
receipts  per  ton  per  mile  on  our  railways  declined  to 
7.07  mills,  the  lowest  point  ever  reached.  This  reduc- 
tion of  the  average  freight  rate  to  a  new  low  basis  may 
be  a  satisfactory  result  to  shippers,  unless  they  con- 
sider the  effect  which  it  has  had  on  the  expansion  of 
railway  facilities;  but  it  has  not  solved  the  rate  prob- 
lem. 

Many  persons  say  that  the  adoption  of  government 
ownership  is  the  only  solution  of  our  railway  problem. 
To  "solve"  a  problem  is  to  get  the  correct  answer  to 
it — to  settle  it.  In  the  foregoing  pages  many  reasons 
have  been  presented  for  doubting  if  government  owner- 
ship would  yield  the  correct  answer. 
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A  considerable  saving  could  be  effected  by  substitut- 
ing, in  raising  capital,  the  credit  of  the  government 
for  that  of  private  companies,  but  it  would  be  very  easy 
for  government  mismanagement  to  waste  vastly  more 
than  the  largest  amount  that  possibly  could  be  saved  in 
this  way  in  return  to  capital. 

It  is  improbable  that  able  and  specially  equipped  men 
would  be  employed  under  government  ownership  to 
manage  the  railways.  Even  if  this  were  done  it  is  im- 
probable that  Congress  would  let  them  use  their  ability 
and  special  knowledge  without  interference  to  secure 
economy  and  efficiency  of  operation.  If  the  railways 
should  be  uneconomically  managed,  as  they  probably 
would  be,  this  would  render  it  more,  rather  than  less, 
difficult  than  it  is  under  private  ownership  to  advance 
wages  and  keep  rates  down. 

Would  government  ownership  prevent  railway  em- 
ployees from  continuing  to  want  less  work  and  more 
pay?  Not  unless  its  adoption  caused  them  to  cease  to 
be  human.  If  they  got  what  they  wanted,  the  public 
would  have  to  pay  the  bills.  If  they  did  not  get  what 
they  wanted,  would  government  ownership  prevent 
them  from  striking?  Not  unless  they  were  prohibited 
from  doing  so;  and  they  can  be  prohibited  from  doing 
so  under  private  ownership.  There  have  been  strikes 
on  the  government  railways  of  France,  Hungary  and 
Australia ;  in  the  French  Post  Office  and  on  the  munici- 
pally-owned street  railways  of  Glasgow,  Leeds,  Bir- 
mingham, Edinburgh,  and  many  other  British  cities. 
There  already  has  been  a  strike  on  the  small  railroad 
which  the  United  States  government  is  building  in 
Alaska. 

Government  ownership  undoubtedly  would  result  in 
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more  men  being  employed  to  do  a  given  amount  of 
work,  but  it  is  doubtful  if  in  the  long  run  it  would  re- 
sult in  wages  being  increased  as  rapidly  as  they  have 
been  under  private  ownership.  The  average  railroad 
wage  now  paid  in  this  country  under  private  owner- 
ship is  the  highest  in  the  world. 

Government  ownership  probably  would  not  result  in 
the  long  run  in  lower  freight  rates  than  private  owner- 
ship. The  average  freight  rate  in  this  country  under 
private  ownership  is  the  lowest  in  the  world,  except  in 
India. 

"Would  government  ownership  prevent  car  shortages 
and  congestions  of  traffic  ?  It  has  not  done  so  where  it 
has  been  adopted.  On  no  railway  in  the  United  States 
or  Canada  has  the  traffic  situation  been  relatively  worse 
recently  than  on  the  government-owned  Intercolonial  of 
Canada.  The  most  serious  car  shortages  that  have  been 
known  in  Europe  have  occurred  on  the  state-owned  rail- 
ways of  Prussia.  There  have  also  been  severe  car  short- 
ages on  the  state-owned  railways  of  Australia.  Govern- 
ment ownership  could  prevent  congestions  of  traffic 
only  by  causing  the  provision  of  additional  railway  fa- 
cilities; it  could  not  do  that  except  in  the  way  that 
additional  facilities  can  be  provided  under  private  own- 
ership, viz.,  by  the  investment  of  additional  capital; 
and  if  additional  capital  were  invested,  a  return  would 
have  to  be  paid  on  it,  either  from  railway  earnings,  as 
under  private  ownership,  or  from  taxes.  The  railways 
of  the  United  States  under  private  ownership  have  pro- 
vided the  largest  transportation  capacity  in  proportion 
to  the  population  served  of  any  railways  in  the  world; 
and  there  is  no  good  ground  in  the  experience  of  our 
own  or  any  other  country  for  contending  that  the  f acili- 
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ties  furnished  would  be  more  adequate  under  govern- 
ment ownership. 

Government  ownership  would  not  in  any  proper  sense 
solve  the  railway  problem.  At  the  same  time,  we  must 
recognize  the  fact  that  our  present  policy  of  regulation 
is  almost  as  ill  adapted  to  solving  this  problem  as  gov- 
ernment ownership  itself.  It  is  fatally  defective  in  the 
principles  on  which  it  is  predicated,  and  in  the  machin- 
ery which  has  been  contrived  to  carry  it  out. 

One  of  its  main  principles — and  this  is  especially  true 
of  state  regulation — is  that  the  net  return  of  the  rail- 
ways should  be  reduced  and  kept  as  low  as  it  can  be 
without  involving  confiscation.  We  are  incurring  an 
expense  which  may  reach  one  hundred  million  dollars 
to  make  a  federal  valuation  of  railways  the  chief  pur- 
pose of  which  is  to  guide  the  regulating  authorities  in 
their  endeavors  to  advance  right  up  to  the  line  of  con- 
fiscation without  crossing  it.  Would  the  decision  of  the 
government  that  the  value  of  the  railways  was  a  given 
amount,  and  that  a  "fair  return "  on  that  valuation 
would  be  less  than  the  present  net  operating  income, 
be  sufficient  to  cause  streams  of  capital  at  once  to  burst 
forth  and  flow  into  the  railway  industry?  It  would 
have  the  opposite  effect.  How  much  return  the  railways 
must  be  allowed  to  earn  in  order  to  raise  enough  capital 
adequately  to  develop  their  facilities,  is  a  question  of 
business — of  public  policy ;  and  the  determination  of  the 
question  of  confiscation  will  not  settle  this  question  of 
business  and  public  policy. 

Our  railroad  commissions  are  not  courts,  but  admin- 
istrative bodies.  They  should,  therefore,  leave  to  the 
courts  the  determination  of  the  question  of  confisca- 
tion and  devote  themselves  to  so  regulating  the  railways 
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as  to  secure  to  the  public  good  and  adequate  service  at 
the  lowest  rates  that  are  compatible  with  the  rendering 
of  such  service.  It  ought  to  be  obvious  to  everybody 
that  good  and  adequate  service  is  quite  as  important 
to  the  public  as  low  rates;  and  yet  regulation  has  been 
directed  almost  entirely  to  holding  down  and  reducing 
rates.  Then,  when  shortages  of  facilities  have  resulted, 
and  the  service  of  the  railways  has  been  in  other  re- 
spects unsatisfactory,  there  has  been  an  outcry  against 
their  managements.  We  have  tasted  within  the  last 
three  years  the  first  bitter  fruits  of  the  policy  of  near- 
confiscation.  We  have  tasted  them  in  the  form  of  an 
unprecedented  record  of  railroad  bankruptcy,  of  an  al- 
most complete  cessation  of  new  construction  and  of  an 
acute  car  shortage  and  congestion  of  traffic.  The  later 
fruits  of  this  policy,  if  it  is  continued,  will  prove  even 
more  bitter  than  the  first. 

Deficient  as  is  our  present  policy  of  regulation  as 
regards  the  principles  on  which  it  is  predicated,  it  is 
equally  deficient  as  respects  the  character  of  the  machin- 
ery which  has  been  devised  to  carry  it  out.  Railroad 
transportation  in  the  United  States  knows  no  bounda- 
ries except  the  boundaries  of  the  country  itself.  It  is 
probable  that  interstate  traffic  constitutes  90  per  cent  of 
all  the  freight  traffic  handled,  and  it  constitutes  not  far 
from  an  equal  part  of  the  passenger  traffic.  Since  the 
national  government  has  been  intrusted  by  the  public 
with  the  regulation  of  this,  perhaps,  90  per  cent  of  the 
traffic,  why  should  it  not  be  intrusted  also  with  the  reg- 
ulation of  the  remaining  10  per  cent?  While,  however, 
we  have  delegated  to  a  single  commission  having  nine 
members  the  task  of  regulating  perhaps  90  per  cent  of 
the  country's  traffic,  we  have  created  48  commissions, 
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having  about  160  members,  to  regulate  the  other  10  per 
cent. 

There  is  no  coordination  between  these  48  state  com- 
missions or  between  them  and  the  Interstate  Commerce 
Commission.  Theoretically,  the  authority  of  the  federal 
government  over  interstate  commerce  is  paramount  to 
that  of  the  state  governments  over  state  commerce ;  but 
in  practice  the  state  authorities  so  regulate  state  com- 
merce as  to  burden  interstate  commerce  and  to  interfere 
with  its  regulation  by  the  federal  government.  The 
state  authorities,  inspired  by  considerations  of  sup- 
posed local  interests,  jealously  compete  with  each  other 
to  see  which  can  reduce  state  rates  to  the  lowest  basis. 
They  impose  all  manner  of  requirements  on  railways 
in  respect  to  operation  and  equipment.  The  result  is 
that  the  Interstate  Commerce  Commission  requires 
freight  rates  and  passenger  rates  to  be  made  on  one 
basis,  while  the  state  authorities  require  them  to  be 
made  on  other  bases;  that  there  are  glaring  discrimina- 
tions between  state  and  interstate  rates;  and  that  rail- 
way earnings  are  unduly  depleted. 

The  results  of  this  medley  of  regulation,  which  in  an 
effective  form  began  about  ten  years  ago,  are  reflected 
by  the  net  operating  income  of  the  railways.  In  the 
year  ended  June  30,  1916,  under  conditions  which  were 
abnormal,  the  railways  on  the  average  earned  about  6 
per  cent,  which  was  the  largest  percentage  of  net  oper- 
ating income  on  the  book  cost  of  their  road  and  equip- 
ment that  they  ever  did  earn.  But  the  results  of  an 
abnormal  year  should  not  blind  us  to  prevailing  tenden- 
cies. During  the  nine  years  prior  to  1916,  the  tendency 
of  net  operating  income  was  downward,  and  in  1914 
and  1915  the  ratio  of  operating  expenses  and  taxes  to 
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s. 

total  earnings  became  the  highest,  and  the  percentage 
of  return  which  the  railways  earned  on  their  investment 
became  the  lowest",  since  the  panic  period  of  the  early 
'90s.  It  was  this  downward  tendency  of  net  return 
which  was  chiefly  responsible  for  the  large  number  of 
railroad  bankruptcies  in  1914  and  1915;  for  the  prac- 
tical cessation  of  railway  construction;  and  for  the  re- 
duction in  the  development  of  facilities  which  resulted 
in  the  recent  shortage  of  cars  and  congestion  of  traffic. 

After  a  brief  recovery  the  tendency  of  net  return  to 
decline  was  renewed.  The  renewal  of  this  tendency  was 
due  to  the  same  causes  which  originally  set  it  in  mo- 
tion. It  was  due  to  the  fact  that  railway  taxes  and  ex- 
penses of  all  kinds  have  been  constantly  and  recently 
very  rapidly  increasing,  while  owing  to  our  policy  of 
regulation  it  has  been  practically  impossible  for  the 
railways  to  secure  substantial  general  advances  in  their 
rates. 

Because  of  the  increases  in  their  expenses  the  rail- 
ways have  asked  repeatedly  for  increases  in  their 
freight  rates.  It  is  clear  that  if  the  welfare  of  the  coun- 
try will  be  promoted  by  granting  advances  in  rates  they 
ought  to  be  granted.  Since  the  questions  involved  are 
questions  of  public  policy  and  of  business  it  is  also  clear 
that  they  ought  to  be  -settled  promptly  and  that  we 
ought  to  have  machinery  adapted  to  thus  settling  them. 

Do  we  settle  them  promptly  ?  Have  we  the  machinery 
for  so  settling  them  ?  On  the  contrary,  as  already  indi- 
cated, most  of  our  regulating  commissions  insist  on  try- 
ing questions  proper  only  to  the  courts,  instead  of  de- 
termining questions  of  public  policy  on  grounds  of 
public  expediency;  and  they  drag  out  rate  hearings  in- 
terminably. 
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Furthermore,  when  the  Interstate  Commerce  Commis- 
sion decides  a  rate  case  affecting  the  90  per  cent  of  the 
traffic  under  its  jurisdiction,  the  state  authorities  which 
have  the  other  10  per  cent  of  the  traffic  under  their  jur- 
isdiction will  almost  certainly  deal  with  this  10  per  cent 
of  it  differently  from  each  other  and  differently  from 
the  way  in  which  the  Interstate  Commerce  Commission 
deals  with  the  90  per  cent.  But  you  cannot  reduce  and 
hold  down  state  rates  without  either  reducing  and 
holding  down  interstate  rates,  or  causing  unfair  dis- 
criminations against  interstate  commerce.  And  so  it 
has  come  to  pass  that  in  almost  every  state  the  regu- 
lation by  the  state  of  the  traffic  under  its  jurisdiction 
to  a  large  extent  defeats  the  intent  of  Congress  and  the 
Interstate  Commerce  Commission  in  the  regulation  of 
the  90  per  cent  or  more  of  the  traffic  under  their  jur- 
isdiction. 

These  facts  indicate  the  insurmountable  difficulties 
to  the  solution  of  our  railway  problem  which  always 
will  be  encountered  as  long  as  it  is  predicated  on  the 
principles  and  dealt  with  by  the  machinery  that  it  is 
now. 

If,  after  the  war,  the  railways  are  to  be  returned  to 
the  management  of  their  present  owners,  it  will  be  es- 
sential to  any  satisfactory  solution  of  our  railroad  prob- 
lem that  many  changes  be  made  in  our  present  policy 
of  regulation. 

First,  we  must  abandon  the  principle  of  "near-con- 
fiscation" and  substitute  for  it  the  principle  of  public 
expediency,  as  the  fundamental  principle  of  regulation. 
What  must  the  railways  be  allowed  to  earn  in  order  to 
enable  them  to  raise  enough  capital  to  furnish  good 
and  adequate  service?  This  is  the  main  question  which 
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the  public  should  require  the  regulating  authorities  con- 
stantly to  keep  before  them.  How  does  it  benefit  the 
shipper  to  have  freight  rates  kept  down  to  the  line  of 
confiscation  if  this  disables  the  railway  from  furnishing 
enough  cars  to  take  his  freight  to  market?  It  should 
be  formally  declared  by  legislation  to  be  the  duty  of 
the  regulating  authorities  so  to  deal  with  rates  as  to 
secure  to  the  railways  the  opportunity  to  earn  profits 
sufficient  to  enable  them  adequately  to  develop  their 
facilities. 

That  our  present  policy  of  regulation  has  done  harm 
as  well  as  good  has  been  largely  because  it  has  been 
postulated  on  the  false  principle  that  regulation  should 
control  the  managements  of  the  railways  but  need  not 
help  them — an  assumption  which  has  not  underlaid  our 
legislation  regarding  any  other  industry.  For  example, 
the  Act  to  Regulate  Commerce  gives  the  Interstate  Com- 
merce Commission  power  to  reduce  rates  and  to  prevent 
them  from  being-  advanced,  but  gives  it  no  authority  to 
advance  them  or  prevent  them  from  being  reduced.  In 
consequence  any  individual  road  may  at  any  time  make 
a  reduction  in  rates  which  will  not  only  injure  all  the 
other  railways  but  also  operate  as  an  unfair  discrimina- 
tion against  all  the  shippers  or  communities  whose  rates 
are  not  reduced.  Again,  the  railways  may  seek  to  in- 
crease rates  on  certain  commodities.  The  Interstate 
Commerce  Commission  may  believe  that  they  need  larger 
earnings ;  but,  if  it  disapproves  of  the  increases  on  these 
commodities,  it  cannot  go  on  and  do  complete  justice 
by  ordering  the  increases  in  the  rates  on  other  commodi- 
ties it  thinks  should  be  made.  The  Commission  should 
be  given  the  same  authority  to  increase  rates  and  pre- 
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vent  reductions  that  it  has  to  reduce  rates  and  prevent 
increases. 

Second,  public  interest  demands  action  which  will  ex- 
pedite the  hearing  and  decision  of  important  rate  cases. 
The  present  protracted  delays  cause  uncertainty  and 
hesitation  in  many  lines  of  business;  and  nothing  is 
more  killing  to  business  than  such  delays. 

Third,  we  must  revolutionize  the  machinery  by  which 
regulation  is  carried  out.  There  is  no  more  sense  in 
having  one  Congress,  one  Interstate  Commerce  Com- 
mission, 48  legislatures  and  48  state  commissions  taking 
their  fling  at  the  regulation  of  railways,  than  there 
would  be  in  letting  them  all  take  their  fling  at  the  man- 
agement of  the  postal  department  or  the  conduct  of  a 
war.  If  we  can  trust  the  federal  government  and  es- 
pecially the  Interstate  Commerce  Commission,  to  regu- 
late nine-tenths  of  railway  traffic,  why  can  we  not  trust 
them  to  regulate  the  other  one-tenth  ? 

Many  of  the  states  fix  rates  with  the  avowed  purpose 
of  giving  their  producers  and  jobbers  advantages  in 
the  markets  of  their  states  over  the  producers  and  job- 
bers of  other  states.  Such  regulation  hampers  and  bur- 
dens interstate  commerce,  and  interferes  with  the  regu- 
lation of  interstate  rates  by  the  Interstate  Commerce 
Commission.  It  was  such  an  effort  by  the  Texas  com- 
mission to  give  Texas  shippers  an  advantage  in  the 
markets  of  that  state  over  the  shippers  of  Louisiana 
which  was  condemned  by  the  Interstate  Commerce  Com- 
mission and  the  United  States  Supreme  Court  in  the 
Shreveport  case ;  yet  the  state  commissions  do  not  desist 
from  this  practice. 

In  numerous  states  two  cents  a  mile  was  made  the 
maximum  legal  passenger  fare,  and  the  railways  re- 
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duced  their  interstate  fares  also  to  this  basis.  The  In- 
terstate Commerce  Commission  has  indicated  that  these 
fares  were  too  low,  and  the  railways  have  therefore 
raised  many  interstate  fares;  but,  as  long  as  the  lower 
state  fares  remain,  the  higher  fares  will  be  largely  nuga- 
tory and  there  will  be  a  discrimination  against  inter- 
state commerce. 

In  their  regulation  of  operation  the  states  impose 
numerous  burdens,  such  as  requirements  for  high-power 
headlights  and  extra  men  in  train  crews,  without  any 
evidence  that  they  ought  to  be  imposed,  and  in  the  face 
of  evidence  that  they  ought  not  to  be.  The  Interstate 
Commerce  Commission  by  refraining  from  imposing  sim- 
ilar burdens,  and  from  recommending  that  Congress  do 
so,  tacitly  condemns  the  action  of  the  states.  But  it  does 
little,  and  perhaps  has  authority  to  do  only  little,  to 
prevent  such  action.  In  many  cases  there  is  complete 
duplication  of  state  and  interstate  regulation  regard- 
ing such  matters  as  the  block  signals  to  be  installed  on 
the  same  roadway,  and  the  safety  appliances  to  be  put 
on  the  same  cars.  It  is  manifestly  impossible  to  have 
disputes  regarding  the  wages  and  conditions  of  work 
of  employees  settled  according  to  state  lines.  As  the 
determination  of  whether  a  railway  running  through  a 
half-dozen  states  may  issue  certain  securities  will  affect 
its  development  and  the  service  it  renders  in  all  of  these 
states,  and  as  the  total  amount  of  its  earnings  will  de- 
termine how  much  capital  it  can  raise  for  use  in  all  of 
them,  it  is  unreasonable  and  inexpedient  to  leave  it 
within  the  power  of  each  state  to  so  control  a  railway's 
issue  of  securities  or  earnings  as  to  affect  its  develop- 
ment and  service  in  all  the  other  states.  Railways  do 
not  begin  and  end  at  state  lines.  Commerce  in  its  de- 
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velopment  and  movement  ignores  such  lines.  Therefore, 
we  should  cease  recognizing  them  in  the  regulation  of 
railways. 

Fourth,  if  the  entire  work  of  railway  regulation  were 
imposed  on  the  Interstate  Commerce  Commission  as  now 
organized  it  would  be  impossible  for  that  body  to  carry 
it ;  for  it  is  overworked  in  performing  its  present  duties. 
But  the  character  of  the  Commission's  duties  and  its 
organization  should  be  changed,  first,  to  secure  a  more 
satisfactory  application  of  sound  principles,  and,  sec- 
ond, to  prevent  the  machinery  of  regulation  from  being 
broken  down.  The  Commission  is  now  required  to  serve 
as  a  kind  of  detective  bureau  for  ascertaining  whether 
the  railways  are  violating  the  laws  and  for  collecting 
evidence  against  them,  as  well  as  to  adopt  regulations 
regarding  certain  phases  of  operation  and  to  hear  rate 
cases.  It  cannot  perform  its  function  as  a  detective 
bureau  and  prosecutor  without  acquiring,  in  doing  so, 
a  bias  which  will  influence  it  in  performing  its  quasi- 
judicial  duties.  Therefore,  its  duties  of  detecting  and 
securing  evidence  regarding  violations  of  law  should  be 
turned  over  to  the  Department  of  Justice  or  to  some 
other  body. 

While  commerce  does  not  move  and  railways  are  not 
built  and  operated  according  to  state  lines,  commercial 
and  transportation  conditions  differ  widely  in  different 
sections.  They  are  similar  in  adjacent  states,  as  Massa- 
chusetts and  Connecticut,  or  Kansas  and  Nebraska;  but 
they  are  widely  different  in  the  Northwest  and  in  New 
England ;  in  the  central  states  and  in  New  Mexico  and 
Arizona.  Therefore,  if  state  regulation  is  abolished, 
there  should  be  established  a  number  of  regional  federal 
commissions  subordinate  to  the  Interstate  Commerce 
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Commission  whose  jurisdictions  should  correspond  with 
these  territorial  differences  in  commercial  and  transpor- 
tation conditions.  The  creation  of  these  commissions 
would  make  it  possible  to  adapt  regulation  to  territorial 
conditions  and  needs  and  would  prevent  the  Interstate 
Commerce  Commission  from  being  overloaded.  Appeal 
should  be  allowed  in  most,  or  perhaps  even  all,  cases 
to  the  central  commission;  but  probably  in  most  cases 
the  decisions  of  the  district  commissions  would  be  ac- 
cepted. 

Fifth,  there  is  an  inconsistency  in  federal  regulation 
itself  which  does  harm.  The  Sherman  anti-trust  law 
and  the  anti-pooling  provision  of  the  Act  to  Regulate 
Commerce  deal  with  the  railways  as  if  they  should  ac- 
tively compete  with  each  other.  Most  other  federal  pro- 
visions deal  with  them  as  if  they  should  be  a  regulated 
monopoly.  The  main  purpose  of  legislation  prohibiting 
combinations  in  restraint  of  trade  is  to  prevent  prices 
or  rates  from  being  made  unreasonably  high.  Legisla- 
tion to  accomplish  this  purpose  with  respect  to  railway 
rates  has  been  rendered  unnecessary  by  the  provisions 
empowering  the  Interstate  Commerce  Commission  to  re- 
duce unreasonable  rates,  and  to  prevent  unreasonable 
advances,  whether  made  by  one  road  or  any  number 
of  roads. 

But  while  such  legislation  as  applied  to  railways  is 
superfluous,  it  is  not  nugatory.  Regulation  causes  the 
charges  of  competing  lines  usually  to  be  made  the  same ; 
but  it  does  not  prevent  the  law-enforced  competition 
from  causing  the  granting  of  many  unduly  low  and  un- 
fairly discriminatory  rates  to  large  shippers.  Further- 
more, as  things  are,  equality  of  rates  by  competing  lines 
is  a  prolific  cause  of  wastes  and  discriminations  in  serv- 
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ice.  The  railways  in  every  group  vary  in  their  mile- 
ages between  competitive  points,  in  their  physical  char- 
acteristics, in  the  accessibility  of  their  lines  to  large  in- 
dustries, and  in  their  financial  positions.  When  their 
rates  are  the  same  the  only  means  they  have  for  attract- 
ing business  is  service.  When  they  are  forbidden  by  law 
to  make  pooling  or  other  similar  arrangements  regard- 
ing the  division  of  traffic  or  the  rendering  of  train  serv- 
ice there  is  an  irresistible  temptation  for  each  of  them 
to  strive  to  capture  business  by  increases  in,  and  con- 
cessions in  respect  of,  its  service.  This  may  appear  to 
be  a  good  thing;  but  it  is  not. 

It  is  owing  to  this  fury  of  competition  that  our  pas- 
senger service  between  large  cities  all  over  the  coun- 
try has  been  so  unwarrantably  duplicated.  Between  the 
large  cities  several  railways  run  numerous  trains  on  the 
same  schedules.  As  the  trains  on  the  different  roads 
leave  and  arrive  at  the  same  hours  they  do  not  promote 
the  public  convenience,  since  the  traveler  can  ride  on 
only  one  train  at  one  time.  As  many  of  the  trains  are 
seldom  well  loaded  the  duplication  of  service  causes 
waste.  Since  we  entered  the  war  the  railways,  voluntarily 
or  by  government  direction,  have  largely  reduced  these 
wastes  of  service.  The  public  can  be  as  well  served  and 
the  cost  of  railway  operation  can  be  reduced  if  arrange- 
ments be  made  under  which  through  trains  on  different 
lines  will  be  spaced  to  leave  and  arrive  at  different  hours, 
and  under  which  only  the  shorter  and  better  lines  be- 
tween any  pair  of  cities  will  attempt  to  render  fast 
through  service  between  them,  others  confining  them- 
selves to  good  local  service. 

It  was  likewise  owing  to  fierce  competition  that  many 
improper  concessions  in  respect  of  freight  service,  such 
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as  those  which  the  Interstate  Commerce  Commission 
criticized  in  its  opinion  in  the  five  per  cent  case,  were 
made,  with  resulting  heavy  losses  to  the  railways,  and 
glaring  discriminations  between  shippers  and  communi- 
ties. 

This  law-enforced  competition  has  been  abolished  for 
the  period  of  the  war.  It  should  not  be  allowed  to 
be  revived  after  the  war  ends.  We  should  recognize 
that  the  railways  should  be  treated  as  regulated  quasi- 
monopolies.  The  Sherman  anti-trust  law  as  it  applies 
to  railways  and  the  anti-pooling  section  of  the  Inter- 
state Commerce  act,  should  be  repealed,  and  the  rail- 
ways should  be  permitted  to  make  such  agreements  and 
contracts  regarding  rates  and  service  as  the  Interstate 
Commerce  Commission  may  deem  not  prejudicial  to  the 
public  interest. 

Sixth,  the  Interstate  Commerce  Commission  having 
been  given  authority  and  a  clear  mandate  to  deal  with 
rates  as  a  matter  of  public  policy,  it  should  also  be 
given  broader  jurisdiction  over  railway  construction, 
maintenance  and  operation.  The  federal  government, 
and  not  the  states,  the  Commission,  and  not  Congress, 
should  decide  what  requirements  shall  be  made  regard- 
ing block  signals,  headlights,  steel  cars,  hours  of  serv- 
ice of  employees,  the  size  of  train  crews,  and  so  on. 

Seventh,  the  maintenance  of  transportation  is  more 
important  to  the  public  than  the  rates  it  has  to  pay. 
But  so  one-sided  are  our  laws  that  while  they  will  not 
permit  the  companies  to  suspend  operation,  there  is  no 
provision  to  prevent  it  from  being  interrupted  by  em- 
ployees going  on  a  strike.  The  rates  which  the  railways 
must  charge  depend  on  the  expenses  which  they  must 
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incur.  Wages  are  much  the  largest  item  in  expenses; 
but  while  rates  are  regulated  by  bodies  established  for 
that  purpose,  wage  disputes  are  arbitrated  only  at  the 
option  of  the  parties  and  even  then  are  not  arbitrated 
by  the  same  bodies  that  regulate  rates. 

Legislation  for  arbitration  of  labor  disputes  should 
render  it  impracticable  for  transportation  to  be  inter- 
rupted by  a  strike,  at  least  until  some  body  represent- 
ing the  public  has  investigated  and  reported  regarding 
the  matters  in  dispute.  The  wages  which  the  railways 
must  pay  are  such  an  important  factor  in  determining 
the  rates  for  which  they  can  render  their  service  that 
probably  it  would  be  best  for  wage  disputes  and  rate 
disputes  to  be  settled  by  the  same  body. 

Eighth,  the  Interstate  Commerce  Commission  should 
be  given  supervision  over  the  issuance  of  railway  securi- 
ties. Some  of  the  worst  abuses  and  evils  in  the  rail- 
way business  have  grown  out  of  the  unrestricted  ut- 
terance of  securities  by  boards  of  directors  dominated 
by  men  who  disregarded  equally  the  rights  and  interests 
of  investors  and  of  the  public.  If  regulation  is  to  per- 
mit increases  in  net  earnings  the  public  has  a  right  to 
demand  that  it  shall  also  see  that  the  additional  capital 
which  the  improvement  in  the  railways'  credit  will  en- 
able them  to  raise  is  honestly  and  efficiently  used.  How- 
ever, if  the  issuance  of  securities  is  to  be  regulated  the 
fact  should  be  recognized  that  not  only  is  it  desirable 
to  prevent  stock  watering,  but  that  it  is  equally  desir- 
able that  securities  shall  be  issued  in  as  large  amounts 
as  may  be  necessary  to  raise  sufficient  capital  for  ade- 
quate development  of  railway  facilities.  It  should  also 
be  recognized  that  the  prices  at  which  securities  can  be 
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sold  depend  not  on  the  public 's  opinion  regarding  a 
"fair  return,"  but  on  the  return  which  investors  think 
that  they  can  reasonably  expect  to  derive  from  them. 

The  changes  in  the  principles  and  machinery  of  regu- 
lation suggested  in  the  foregoing  would  not  weaken  the 
protection  afforded  to  any  class  of  persons  or  concerns 
from  the  railways,  but  would  make  regulation  more  effi- 
cient and  fair.  They  would  abolish  the  evils  arising 
from  the  railways  being  subjected  to  "49  masters/'  but 
would  not  lead  to  excessive  centralization  and  its  harm- 
ful consequences.  They  are  indispensable  to  making 
regulation  such  that  it  will  secure  the  greatest  practi- 
cable benefits  for  the  public.  They  are  indispensable  to 
converting  the  railway  business  from  one  of  diminishing 
to  one  of  increasing,  or  at  least  stable,  returns,  and  the 
railway  situation  from  a  menace  to  the  general  pros- 
perity to  one  of  its  strong  and  reliable  supports. 


CHAPTER  XVIII 

CONCLUSION  (continued) 

Are  Regional  Railroad  Companies  the  Solution? 

While  the  changes  in  regulation  suggested  in  the 
foregoing  should  be  made  if  the  existing  individual  rail- 
ways are  to  be  returned  to  the  management  of  their 
present  owners,  it  may  be  that  some  important  changes 
in  private  ownership  and  management  should  also  be 
made.  Some  such  changes  seem  desirable  in  themselves ; 
and  they  may  prove  necessary  as  an  alternative  to  gov- 
ernment ownership. 

The  system  of  ownership  and  management  which  ob- 
tained before  this  country  entered  the  Great  War  was 
in  several  respects  very  unsatisfactory.  Some  of  its 
worst  defects  were  caused  by  regulation.  The  natural 
tendency  of  railways  operating  in  the  same  general  ter- 
ritory has  been  to  draw  together.  This  tendency  has 
been  manifested  in  numerous  ways  ever  since,  in  the 
course  of  railway  development,  different  railways  first 
began  to  come  in  contact  with  each  other.  It  has  been 
manifested  as  well  by  parallel  as  by  connecting  lines. 
Government  has  encouraged  the  combination  of  con- 
necting lines,  but  opposed  the  combination  of  parallel 
and  competing  lines.  How  it  broke  up  the  early  pools; 
then,  the  associations  to  maintain  rates;  finally,  the 
Northern  Securities  Company  and  other  mergers,  is 
familiar  history. 

324 
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The  public  awakened  in  the  midst  of  war  to  a  realiza- 
tion that,  from  the  public's  own  standpoint,  cooperation 
between  parallel  lines  may  be  greatly  preferable  to 
competition.  When  business  is  as  large  as  all  lines 
together  can  handle,  competition,  the  public  discovered, 
causes  some  roads  to  get  less  business  than  they  can 
handle,  and  some  more.  The  result  is  that  some  busi- 
ness, which  by  cooperation  could  be  handled,  is,  because 
of  competition,  not  handled.  Public  opinion  therefore 
approved  the  action  of  the  railway  managers  in  agree- 
ing to  eliminate  competition.  When  it  appeared  that 
private  management  could  not,  under  the  existing  re- 
strictive laws,  secure  the  best  possible  results,  public 
opinion  approved  the  appointment  of  a  government  Di- 
rector General  of  Railroads  who  would  not  be  subject  to 
these  laws. 

The  prohibitions  of  agreements  and  combinations  of 
parallel  lines  have  had,  however,  relatively  as  bad  effects 
in  peace  as  in  war.  In  every  section  of  the  country 
there  are  " strong "  lines  and  "weak"  lines  operating 
side  by  side.  If  the  regulating  authorities  base  rates 
on  the  financial  situation  of  the  strong  lines,  the  weak 
lines  starve  and  their  service  remains  or  becomes  poor. 
If  rates  are  based  on  the  position  of  the  weak  lines, 
the  strong  lines  make  more  money  than  the  public  thinks 
right.  Even  if  rates  are  based  on  average  conditions 
most  weak  roads  are  kept  in  a  condition  of  penury. 

The  rate  problem  is  the  hardest  problem  of  regula- 
tion. It  is  so,  mainly  because  there  is  hardly  a  section 
of  the  country  in  which  the  same  rates  will  produce 
fair  results  for  all  the  roads  within  that  section.  But 
the  existence  of  weak  and  strong  roads  side  by  side 
throughout  the  country  is  mainly  due  to  the  particular 
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kind  of  regulation  which  has  prevented  railroad  agree- 
ments  and  combinations.  If  natural  economic  tenden- 
cies had  not  been  arrested  by  regulation  most  of  the 
weak  roads  ere  this  would  have  been  absorbed  by  the 
strong  roads. 

The  natural  tendencies  which  the  legislation  of  the 
past  has  discouraged  are  the  very  tendencies  which  the 
legislation  of  the  future  should  encourage.  The  reor- 
ganization of  our  railways  under  a  number  of  com- 
panies each  owning  all  the  lines  within  a  large  territory 
would  solve  some  of  the  most  difficult  and  important 
problems  of  railroad  management  and  regulation.  Still 
other  important  and  difficult  problems  would  be  largely 
solved  if  government  guarantees  of  net  return  were 
made  to  each  of  these  regional  companies.  The  holding 
company  is  a  device  created  to  deal  with  industrial 
and  financial  situations  to  which  the  ordinary  form  of 
corporation  is  unequal.  Regional  railroad  holding  com- 
panies chartered  by  the  federal  government  probably 
would  be  the  best  agencies  through  which  to  effect 
the  needed  changes  in  railroad  ownership  and  manage- 
ment. The  writer  suggests  that  a  plan,  not  merely  to 
improve  regulation,  but  to  secure  a  needed  reorganiza- 
tion of  the  railroads  under  private  ownership,  might 
include  the  following  features: 

First,  federal  incorporation  of  a  railroad-holding  com- 
pany for  each  of  the  large  sections  of  the  country.  How 
many  of  these  companies  there  should  be,  and  what  ter- 
ritory should  fall  within  the  scope  of  each,  can  be  de- 
termined only  by  much  study  and  discussion.  Each 
company  should  be  authorized  to  acquire  all  the  stock 
of  all  the  existing  railways  within  its  territory,  either 
at  an  agreed  valuation  or  by  condemnation.  About 
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two-thirds  of  existing  railroad  capitalization  consists  of 
bonds  and  other  funded  debt.  It  would  not  be  necessary 
for  the  holding  companies  to  buy  the  bonds,  since  they 
would  secure  complete  title  to  all  the  properties  by  buy- 
ing the  stocks. 

Second,  all  stock  of  each  holding  company  should  be 
issued  under  the  supervision  of  the  Interstate  Commerce 
Commission  or  some  other  federal  agency,  and  the  gov- 
ernment should  guarantee  a  return  upon  it  sufficient  to 
make  it  marketable  at  par — say  5  per  cent.  Experience 
has  shown  that  a  system  of  regulation  under  which  the 
government  controls  the  maximum  return  railways  may 
earn,  but  does  not  guarantee  any  minimum  return,  re- 
sults in  the  returns  earned  becoming  insufficient  to 
enable  the  companies  to  raise  adequate  capital.  Any 
return  earned  in  excess  of  that  guaranteed  by  the  gov- 
ernment should  be  divided  between  the  holding  com- 
pany and  the  government,  this  "  profit-sharing "  being 
made  such  as  to  afford  the  holding  company  incentive 
to  efficient  management.  The  amount  of  stock  each  re- 
gional company  should  be  allowed  to  issue  at  the  start 
would,  of  course,  depend  on  the  total  amount  it  had  to 
pay  for  the  stock  of  the  existing  railway  companies. 

Third,  each  holding  company  should  have  not  more 
than  twelve  directors,  at  least  two-thirds  of  whom  should 
be  elected  by  its  stockholders  and  a  part  appointed  by 
the  President  of  the  United  States,  by  the  Interstate 
Commerce  Commission  or  by  some  other  administrative 
officer  or  board  of  the  federal  government.  The  board 
of  directors  should  be  required  to  elect  one  of  the  direc- 
tors representing  the  stockholders  as  its  chairman,  and 
he  should  be  the  chief  executive  officer  of  the  company. 
Part  of  the  directors  should  be  government  representa- 
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tives,  first,  because  the  government  would  be  guaran- 
teeing net  return,  and,  second,  because  it  would  be  de- 
sirable to  have  the  public's  as  well  as  the  stockholders' 
wishes  carried  out  in  dealing  with  employees,  making 
permanent  improvements,  effecting  economies,  rendering 
service,  and  so  on.  There  should  be  a  large  preponder- 
ance of  directors  representing  the  stockholders  to  make 
sure  that  political  considerations  would  not  be  allowed 
to  override  economic  and  business  considerations ;  but  it 
is  believed  representation  of  the  public  on  the  boards 
would  help  to  solve  some  difficult  problems.  "Where  the 
directors  were  equally  divided  on  any  question,  the 
chairman's  vote  should  be  decisive.  The  chairman  should 
be  chosen  from  among  the  directors  representing  the 
stockholders  to  make  reasonably  sure  that  he  would  be 
an  experienced  and  able  railway  administrator. 

Fourth,  there  should  be  organized  an  equipment  com- 
pany to  serve  as  a  central  agency  for  the  acquisition 
and  distribution  of  box  cars,  and  so  far  as  desirable 
of  other  kinds  of  equipment,  for  all  the  regional  com- 
panies. The  capital  for  this  company  should  be  fur- 
nished and  its  stock  held  by  the  regional  companies  in 
proportion  to  their  needs  for  the  kinds  of  equipment 
provided  by  the  equipment  company.  Each  holding 
company  should  pay  the  equipment  company  on  a  per 
diem  basis  for  its  use  of  equipment  belonging  to  the 
equipment  company.  The  organization  required  for  dis- 
tributing equipment  to  the  lines  of  the  regional  com- 
panies in  proportion  to  their  needs  should  be  provided 
by  the  equipment  company. 

If  the  government  were  to  appoint  part  of  the 
directors  of  each  regional  company,  doubtless  the  public 
interest  would  be  so  protected  by  them  that  the  need 
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for  government  regulation  would  be  greatly  reduced. 
If,  however,  there  should  be  any  regulation  except  that 
by  the  Interstate  Commerce  Commission  it  should  be 
carried  on,  not  by  state  commissions,  but  by  federal 
commissions  with  jurisdictions  coinciding  with  the  re- 
gions occupied  by  the  regional  railroad  holding  com- 
panies. 

If  regional  federal  commissions  were  not  created  there 
ought  to  be  created  under  government  auspices  in  each 
region  an  advisory  council  similar  to  the  advisory  coun- 
cils now  found  in  Germany,  in  Austria-Hungary  and  in 
France.  Each  regional  advisory  council  should  be  com- 
posed of  representatives  of  the  industry,  commerce,  ag- 
riculture, labor,  and  other  interests  within  the  region. 
Its  function  would  be  to  present  to  the  directors  and 
officers  of  the  regional  railroad  the  views  of  the  public 
as  to  needed  railway  extensions,  improvements,  service, 
rates,  etc.  The  advisory  councils  of  this  kind  which 
have  been  created  in  European  countries,  both  where 
private  ownership  and  government  ownership  prevail, 
have  been  found  highly  useful.  Under  the  regional  rail- 
road holding  company  plan  the  Interstate  Commerce 
Commission  should  possess  and  exercise  the  powers  it 
now  has  and  also  the  additional  powers  which  it  has 
been  contended  in  the  foregoing  pages  it  should  be 
given. 

A  plan  such  as  that  roughly  outlined  would  have 
many  advantages  and  few  disadvantages  as  compared 
either  with  the  present  system  of  private  ownership  and 
management  or  with  government  ownership  and  man- 
agement. 

"While  retaining  private  ownership  it  would  remove 
the  main  obstacles  to  fair  and  helpful  regulation  of 
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rates,  because  under  it  the  existence  side  by  side  in  every 
territory  of  weak  roads  and  strong  roads  would  cease. 
It  would  eliminate  the  wastes  now  caused  by  undesir- 
able competition  and  make  it  practicable  to  give  the 
best  service  at  the  lowest  cost.  It  would  remove  the 
financial  control  of  the  railways  from  Wall  Street.  It 
would  not  involve  the  excessive  centralization  of  con- 
trol which  would  be  incidental  to  any  attempt  to  man- 
age and  operate  the  railways  permanently  as  absolutely 
a  single  system.  Even  the  railway  system  owned  by 
each  holding  company  would  be  so  large  that  in  order 
to  manage  it  efficiently  it  would  be  necessary  to  divide 
the  mileage  for  operating  purposes  into  very  large  units, 
many  of  which  probably  would  correspond  roughly  to 
existing  railways.  These  large  units  would  have  to 
be  subdivided  into  grand  divisions,  divisions,  and  so 
on,  as  all  large  railways  are  now.  The  plan  outlined 
would  solve  the  problem  of  credit,  which  in  the  case 
of  many  railway  companies  is  so  acute.  If  the  regulat- 
ing authority  did  not  make  rates  high  enough  to  yield 
an  adequate  return  the  government  would  make  up  the 
deficiency.  It  would  thus  be  rendered  possible  to  raise 
the  capital  required  for  adequate  development  of  rail- 
way facilities. 

The  plan  outlined  would  have  numerous  and  very 
great  advantages  over  government  ownership  or  any 
kind  of  government  management  which  it  is  probable 
would  ever  prevail  in  the  United  States.  It  would  ren- 
der it  unnecessary  for  the  government  to  raise  the  vast 
amount  of  capital  which  would  be  required  to  buy  the 
railways  outright.  It  would  keep  politics  out  of  the 
railroads  and  the  railroads  out  of  politics,  while  under 
government  ownership  the  railroads  would  corrupt  poli- 
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tics  and  politics  would  corrupt  the  railroads  and  destroy 
their  efficiency.  Government  ownership  would  prevent 
the  most  capable  men  available  from  being  put  in  the 
most  important  positions  on  the  railroads,  while  the 
proposed  plan  would  leave  the  way  wide  open  for  the 
promotion  of  those  most  fit.  Government  ownership 
might  result  in  the  two  million  employees  of  the  railways 
being  made  parts  of  a  great  political  machine.  Under 
the  regional  railroad  plan  this  would  be  impossible. 
Government  ownership  would  put  it  within  the  power 
of  a  few  bureaucrats  in  Washington  to  prevent  the  adop- 
tion of  improved  machinery  and  methods  on  all  the  rail- 
roads of  the  United  States.  Under  the  regional  railroad 
plan  the  railroads  would  be  under  the  direction  of 
enough  different  managements  to  make  certain  that  nu- 
merous new  devices  and  methods  would  constantly  be 
experimented  with,  and  those  which  proved  useful 
adopted  throughout  the  country,  as  is  done  now. 

The  great  danger  confronting  the  nation  now  is  that 
both  railway  owners  and  managers,  and  public  men 
and  the  public,  disappointed  and  disgusted  by  the  re- 
sults of  the  system  of  regulation  and  management  which 
prevailed  before  the  adoption  of  government  control  of 
management  as  a  war  measure,  will  decide  that  govern- 
ment ownership  and  management  is  inevitable  and  adopt 
this  policy  without  intelligent  and  thorough  considera- 
tion of  its  advantages  and  perils  as  compared  with 
those  of  other  policies  which  are  available. 

The  danger  of  such  unconsidered  and  precipitate 
action  will  be  heightened  if  the  system  of  government 
control  adopted  for  the  period  of  the  war  should  be  a 
success.  Of  course,  every  patriotic  citizen  hopes  it  will 
be  a  success,  and  every  patriotic  railway  officer  and  em- 


332  REGULATION  OF  RAILWAYS 

ployee,  every  patriotic  railway  patron,  every  patriotic 
public  man,  will  do  his  best  to  make  it  a  success.  But 
neither  members  of  Congress,  nor  administrative  officers 
of  the  government,  nor  railway  officers  and  employees, 
nor  patrons  of  the  railways,  would  act  in  reference  to 
the  railways  under  government  ownership  in  time  of 
peace  in  the  same  way  that  they  will  act  in  reference 
to  them  while  under  government  control  in  time  of  war. 
For  this  reason  the  results  of  the  present  scheme  of 
government  control  will  not  be  in  any  sense  a  fair  test 
of  the  results  which  would  be  obtained  under  govern- 
ment ownership  and  management  in  time  of  peace.  They 
will  not  even  be  a  test  of  what  could  be  accomplished 
by  the  present  system  of  government  control  in  time  of 
peace.  They  will  be — or  at  least  they  ought  to  be — 
much  better  than  could  be  secured  either  by  government 
management  or  by  the  present  system  of  control  of  man- 
agement under  normal  conditions. 

Unfortunately,  the  general  public  may  not  consider 
such  important  points;  and  if  it  does  not,  the  outcome 
of  government  control  may  be  a  leap  in  the  dark,  with 
disastrous  consequences. 

The  writer  realizes  that  the  plan  for  regional  railroad 
holding  companies  outlined  above  is  crude  and  incom- 
plete. He  has,  however,  for  a  long  time  been  ap- 
proaching the  conviction  that  only  in  some  plan  of  re- 
gional reorganization  of  the  railroads  can  there  be  found 
a  satisfactory  solution  for  the  railroad  problem  of  this 
country. 

No  plan  of  this  kind  can  hope  to  win  the  approval 
of  either  the  doctrinaire  advocates  of  unrestricted  com- 
petition or  the  doctrinaire  advocates  of  government 
monopoly;  but  some  such  plan,  if  skilfully  worked  out 
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in  its  details,  ought  to  be  able  to  win  the  support  of 
that  large  majority  of  intelligent  and  thoughtful  stu- 
dents of  the  railroad  problem  who  are  equally  alive  to 
the  defects  of  our  present  system  of  railroad  regulation 
and  management  and  to  the  overwhelming  economic  and 
political  reasons  for  avoiding  government  ownership 
and  management. 
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practicable, 184. 
optional,   cannot   be   relied 

on>  183. 

refused  by  employees,  177. 
Australia,    compulsory    arbi- 
tration in,  181,  182. 
expenditures  on  state  rail- 
ways, 245. 
government    ownership    in, 

193. 

Austria,    government    owner- 
ship in,  192. 


Belgium,  government  owner- 
ship in,  192. 

Bonds,  in  relation  to  stocks, 
129. 

Brooks,  Sydney,  on  value  of 
commissions,  57. 

Bryan,  Wm.  J.,  on  govern- 
ment ownership,  72. 

Bulgaria,  ownership  in,  193. 

Burton,  Senator  Theodore 
E.,  on  wasteful  appro- 
priations by  Congress, 
243. 

Canada, 

See  also  Intercolonial  Rail- 
way. 

and  United  States,  similar- 
ity of  conditions,  261. 

capitalization  of  railways, 
285. 

causes  of  failure  of  govern- 
ment ownership,  260,  276, 
295. 

cost  of  railways,  Drayton- 

Acworth  report,  302. 
of  government  railways, 
268-275. 

earnings  of  government 
railways,  270,  271,  273. 

government  ownership  in, 
193. 

Industrial  Disputes  act, 
182,  183,  187. 

National  Transcontinental 
Railway,  262,  263. 
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Canada, 

rates  on  Intercolonial  Rail- 
way, 240. 

report  of  Royal  Commis- 
sion on  railway  situation, 
299-306. 

statistics  of  government 
railways,  270,  271. 

waste  in  construction  of 
National  Transcontinen- 
tal, 245,  247. 

Canadian  Pacific,  and  Inter- 
colonial, comparison  of 
rates,  service  and  results, 
279-292. 

cost  of  service,  284. 

density  of  traffic,  288. 
Capitalization,   as   related   to 
investment   in   road   and 
equipment,  127. 

average  less  in  the  United 
States  than  in  other 
countries,  135. 

effect  on  service,  136. 

in  new  countries,  225. 

no  effect  on  rates,  136. 

of  Canadian  railways,  285. 

of  private  and  state-owned 
railways,  224. 

of  Prussian-Hessian  rail- 
ways, 208. 

of  Rock  Island  lines,  140. 

relative  to  value  as  deter- 
mined by  states,  126. 

saving  by  raising  under 
government  versus  losses 
by  mismanagement,  308. 

value  and,  23. 

Car  shortages,  in  Australia, 
309. 

in  Canada,  309. 

in  Prussia,  309. 

in  United  States  in  1906,  30, 
in  1916-1917,  6,  307. 


Car  shortages,  not  prevented 
by  government  owner- 
ship, 309. 

prevented    only    by    addi- 
tional facilities,  309. 

result   of   policy    of   near- 
confiscation,  311. 
Chicago  &  Alton,  losses  to  se- 
curity holders,  135. 

stock  watering,  23. 
Chicago,  Rock  Island  &  Pa- 
cific, stock  watering,  23. 
Combinations,    arguments    in 
opposition,  95. 

attempts  to  arrest,  47. 

causes,  21. 

effect  of  prohibiting,  325. 

tendency  toward,  47. 

under  Sherman  law,  67. 

versus  competition,  47. 
Commerce,    Act    to    regulate, 
amendment    of    August, 
1917,  103. 

See  also  Elkins  act. 

See  also  Hepburn  act. 

See  also  Mann-ElMns  act. 

rebating,  21. 

Commissions,  as  a  substitute 
for  public  ownership,  57. 

authority  conferred,  59. 

duties,  61. 

lack  of  coordination,  312. 

lawyers  on  state,  62. 

mode  of  choice,  60. 

necessity  of  improving  per- 
sonnel, 59,  63. 

politicians  on,  62. 

qualities  desirable,  53. 

regional  federal,  318,  329. 

regulation  delegated  to,  238. 
of  business  by,  55. 

royal,  on  railway  situation 
in  Canada,  299-306. 

salaries,  60. 
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Commissions,   special   knowl- 
edge essential,  62. 

tendency  to  bias,  62. 

term  of  office,  60,  61. 
Commission,   Interstate  Com- 
merce,   action    less    one- 
sided than  that  of  states, 
78,  79. 

attitude  of  public,  65. 

authority    should    be    in- 
creased, 82. 
over  discriminatory  rates, 

86. 
over  long  and  short  haul 

rates,  88. 

to  suppress  rebating,  85. 
fragmentary,  40,  68. 
over  rates,  22,  315. 
limited,  65,  68-70,  73,  90, 
317. 

cannot  prevent  discrimina- 
tion, 85. 

conference  with  railway  of- 
ficers, 168. 

credit  for  accomplishment, 
73. 

criticism  misdirected,  65. 

members  should  be  railway 
experts,  166. 

no  control  over  state  reg- 
ulation, 81. 

not    solely   responsible   for 
reduction  in  earnings,  81. 

organization    should    be 
changed,  318. 

personnel  and  organization, 
41. 

power  should  be  supreme, 

82. 
to  fix  minimum  rates,  89. 

recommendations  on  fixing 
minimum  rates,  99,  100. 

reversal  of  policy,  25,  26. 

salaries,  61. 


Commission,  Interstate  Com- 
merce, small  factor  in 
national  politics,  239. 

suggests  plan  of  control,  7. 

term  of  office,  61. 
Commission     regulation, 
adopted  by  states,  55. 

applied   to  industrial   con- 
cerns, 55. 

principles  valueless  without 
sound  practice,  58. 

theoretical  advantages,  57. 
Commissions,  state,  action  in 
Five  Per  Cent  Case,  80. 

burden  interstate  commerce, 
81,  312. 

defeat  intent  of  Congress, 
314. 

governed  by  political  con- 
siderations, 81. 

lack  of  expert  knowledge,  40. 

operating  rules  in  Indiana, 
165. 

orders    affecting    operating 

expenses,  74. 
affecting  rates,  74. 
increasing  expenses,  31. 
increasing  investment,  31. 

policy  of  protecting  home 
markets,  316. 

reducing  rates,  31. 

represent  local  interests,  72. 

tendency    to    increase    ex- 
penses, 75. 

Texas,  in  Shreveport  case, 

79. 

Competition,  attempts  to  re- 
duce, 21. 

cause  of  duplication  in  pas- 
senger service,  320. 

compared   with   regulation, 
39. 

compelled  by  regulating  au- 
thorities, 155. 
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Competition,    destruction    of 

competitors'  interests,  47. 

effect  of  unlimited,  21,  324, 

325. 
different    from    that    in 

other  industries,  47. 
upon  maintenance,  152. 
upon  rates,  94. 
upon  service,  151. 
in  construction,  47. 
law-enforced,  9,  321. 
narrowly  restricted,  48. 
of  no  benefit  to  public,  47. 
period  of,  16. 
under    private    ownership, 

47. 

versus  combination,  47. 
Colson,  Clement,  on  effect  of 
government  ownership  on 
employees,  254. 
Confiscation,  determination  a 
question   for  the   courts, 
310. 
valuation  to  mark  the  line 

of,  310. 

Congress,    influence    of    em- 
ployees    under     govern- 
ment ownership,  251. 
petitions  to,   from  govern- 
ment employees,  249. 
wasteful        appropriations, 

243. 

Connecticut,  inconsistency  as 
to    securities    in    Massa- 
chusetts and,  76. 
policy  as  to  securities,  76. 
Consolidated  Gas  Case,  cited 
as  to   determining  value 
of  property,  118. 
Construction,   authority  over, 

40. 

cause  of  decline  in,  34,  313. 
cost  of  Intercolonial  Rail- 
way, 262,  270,  271. 


Construction,     cost    of    Na- 
tional     Transcontinental 
Railway,  262. 
effects  of  reduction,  35. 
efficient,  penalized  by  valu- 
ation based  on  cost,  116. 
in  California,  139. 
in  Texas,  138,  139,  141. 
new,  low  record  of,  307. 
period  of  activity,  34. 

of  decline,  34. 
statistics,  35. 

waste  in,  in  National  Trans- 
continental of  Canada, 
245,  247. 

Cost,  effect  of  increase  of  vol- 
ume on  handling  traf- 
fic, 128. 

of  increment  in  value  of 
land  on  handling  traf- 
fic, 128. 
of  reproduction,   106,   119, 

120. 

increases  in,  38. 
original,   of  railway  prop- 
erty, 114. 

theory  of  valuation,  113. 
Courts,   defects   of   processes 
as    applied    to    railways, 
55. 

disqualifications,  59. 
functions  as  to  rates,  112. 

Deficits,    of    Canadian    gov- 
ernment   railways,    268- 
275. 
on    Intercolonial    Railway, 

301. 

on  state  railways,  232,  233. 
versus  low  rates,  276. 
Demurrage,    reciprocal,    159, 

160. 

Diminishing  returns,  tendency 
toward,  34. 
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Director  General  of  Railroads, 
powers    and    limitations, 
11-13. 
Discrimination,  abolished,  228. 

attacked  in  Shreveport  case, 
79. 

authority  required  to  con- 
trol, 101. 

basis  of  arguments  for  reg- 
ulation, 17. 

created  by  state  action,  79, 
80. 

caused  by  regulation,  306. 

due  to  lax  enforcement  of 

laws,  93. 

to  overlapping  authority, 
96,  99. 

existing  forms,  85. 

illustrated  by  Shreveport 
case,  97. 

in  service,  caused  by  equal- 
ity of  rates,  319. 

in  favor  of  large  shipper,  21. 

Interstate  Commerce  Com- 
mission cannot  prevent, 
84. 

legislation  needed,  101,  102. 

on  private  railways,  227. 

powers  of  Interstate  Com- 
merce Commission  and 
state  commissions,  69. 

power  to  suspend  rates  to 
prevent,  87. 

railways  cannot  prevent,  84. 

result  of  competition,  21. 

unfair,  grosser  forms  abol- 
ished, 306. 

Distribution  of  wealth,  on 
state  and  private  rail- 
ways, 227. 

Drayton,  Sir  H.  L.,  member 
Royal  Commission,  on 
railway  situation  in  Can- 
ada, 299-304. 


Earnings,     causes    of    inad- 
equacy, 11,  153. 

decline  in,  307. 

expenses  and,  27. 

improvements  made  from, 
23. 

increased  demands  on,  37. 

increases  in  1916,  36. 

in  relation  to  traffic,  taxes 
and  investment,  31. 

in  relation  to  wages,  152. 

Interstate  Commerce  Com- 
mission not  solely  re- 
sponsible for  reductions, 
81. 

invested,  115. 

misuse  of,  due  to  over-cap- 
italization, 136. 

no  basis  for  valuation  for 
determining  rates,  118. 

of  strong  and  weak  roads, 
144. 

of  Canadian  government 
railways,  270,  271,  273. 

per  mile,  of  European  rail- 
ways, 152. 

under  private  ownership, 
230. 

valuation  with  reference  to, 

111. 

Elkins   act,  rebating,  21,  67. 
Employees,      Adamson      act, 
161. 

civil  service  rules,  249. 

effect  of  transfer  from  pri- 
vate to  public  employ- 
ment, 247. 

eight-hour  day,  68. 

extra  men  in  train  crews, 
31. 

hours  of  service,  160. 

increases  in  number  under 
government  ownership, 
248. 


INDEX 


Employees,  in  Canada,  polit- 
ical influence  upon,  296. 

in  Prussia,  lack  of  influ- 
ence, 253. 

numbers  in  various  public 
services,  248. 

opposed  to  government 
ownership,  250. 

political  influence  under 
government  ownership, 
214,  252. 

reduction  of  hours  of  labor, 
31. 

relative  wages  in  United 
States  and  Europe,  152. 

status  in  France,  254. 

under  government  owner- 
ship, 308. 

wages,  68. 
advances,  28,  30. 
and  work  independent  of 

state  lines,  317. 
influence    of    policy    of 

regulation,  31. 
important  factor  in  de- 
termining rates,  322. 
in    relation    to    railway 

earnings,  152. 
under  state  and  private 

ownership,  230,  231. 
England,  competition  in  con- 
struction,    service    and 
rate-making,  47. 

infractions  of  rules  by  em- 
ployees, 165. 

legislation  fixing  maximum 
rates,  109. 

ownership  in,  192. 

policy  as  to  rates,  109. 
of  regulation,  66. 

Railway   and    Canal   Com- 
mission, 62,  63. 
Equipment  and  supplies,  con- 
tracts for,  246,  247. 


Equipment,  causes  of  activity 
and  decline  in  purchase, 
34. 

impossibility  of  obtaining, 
36. 

statistics  of  orders,  35. 
Erdman    act,    provisions    of, 

178. 

Erie,  stock  watering,  23. 
Expenditure,  annual,  on  rivers 
and  harbors,  242. 

for  equipment  and  sup- 
plies, 247. 

on  National  Transcontinen- 
tal of  Canada,  245,  247. 

on  state  railways  in  Aus- 
tralia, 245. 

on  state  railways  in  New 

Zealand,  245. 

Expenses,  attributable  to  car- 
riage, 43. 

attributable  to  maintenance 
of  highways,  42. 

earnings  and,  28. 
Expenses,  operating,  of  state 
and  private  railways,  225. 

relationship  between  cap- 
ital and  operating,  282, 
283. 

relation  to  traffic,  30. 
Europe,     encouragement     of 
pooling,  95. 

policy  of  control,  108. 

rates  on  state  railways, 
108. 

Fares,  passenger,  attitude  of 
Interstate    Commerce 
Commission,  78. 
in  Illinois,  98. 
reduction,  78. 
"Fair  Return,"  as  effected  by 

valuation,  111,  113. 
influences  determining,  115. 
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"Fair  Return,"  basis  for  cal- 
culating rates,  111,  116, 
117. 

meaning,  117. 

Federal  versus   state  regula- 
tion, 64. 
Finances,       manipulation 

checked,  306. 
Five  Per  Cent  Case,  action  of 

state  commissions,  80. 
action   of   Interstate   Com- 
merce Commission,  78. 
advances    to    eastern    rail- 
ways, 25. 

France,  ownership  in,  192. 
policy  of  regulation,  66. 
recognition  of  monopolistic 
nature  of  railway  service, 
47. 

status     of     railway     em- 
ployees, 254. 

Fullerton,  Wm.  Morton,  on 
railway  employees  in 
France,  254,  255. 

Gallinger,  Senator  J.  H.,  on 
duplication  of  work  in 
public  offices,  216. 
Gait,  Sir  Alexander,  on  ex- 
pensive construction  of 
Intercolonial  Railway, 
286. 

Germany,  employment  of  stu- 
dents,   professional    and 
business  men,  63. 
government    ownership    in, 

192. 

Government,  duplication  of 
effort  by  federal  and 
state,  64. 

functions  corrective,  not  ad- 
ministrative, 51,  52. 
in    relation    to   railways, 
42. 


Government,  duty  of,  in  re- 
spect to  railways,  49. 
Government    Ownership,    ad- 
ministrative      functions, 
206. 

advantages    and    disadvan- 
tages, 203. 

and  national  defense,  192, 
330-332. 

authority  for  extensions  and 

improvements,  242. 
of  public  officials,  206. 

Bryan,  Wm.,  J.,  on,  72. 

burden     upon     taxpayers, 
231. 

construction  of  the  Panama 
canal,  219. 

credit  of  railways,  201. 

debate    in    United     States 
Senate,  215-218. 

desirable  under  some  condi- 
tions, 235. 

division    of    responsibility 
under,  204. 

duplication  of  work  in  pub- 
lic offices,  215-218. 

earnings  of  railways  under, 
232. 

economical       management, 
226. 

economies  of  consolidation, 
207. 

economic  phases,  192,  199, 
218. 

effect  of  transfer  of  em- 
ployees from  private 
to  public  employment, 
247,  248. 

on  freight  rates,  309. 
on  state  legislation,  250. 

efficiency  of  labor,  211,  214. 
of  production  under,  199. 

equity    of    distribution    of 
wealth,  227. 
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Government    Ownership,    ex- 
penditures    for     im- 
provements, 203. 
under,  necessary  for  Con- 
gress to  determine,  241. 
failure  of,  in  Canada,  260. 
government  ceases  to  be  an 

arbiter,  230. 
regulation  versus,  191. 
in  Australia,  193. 
in  Austria,  192. 
in  Bulgaria,  193. 
in  Canada,  causes  of  fail- 
ure, 276. 

a      powerful      argument 
against     adoption     in 
United  States,  298. 
rate-making  policy,  276. 
increases  in  number  of  em- 
ployees, 248. 

in  democratic  countries,  213. 
influence       on       economic 

forces,  38. 
of    political    conditions, 

260. 

in  Germany,  192. 
in  Italy,  193. 
in  Japan,  193. 
in  North  Carolina,  244. 
in  Roumania,  193. 
interest    on    railway    debt, 

203. 

interference   with   manage- 
ment, 211. 
in  Turkey,  193. 
investment  under,  203. 
limitations  of  fixing  rates 

removed,  239. 
losses  under,  201. 
magnitude  of  the  organiza- 
tion, 208. 

management   of   the    post- 
office  department,  219-221. 
military  phases,  192. 


Government     Ownership, 

movement  backward,  257. 

National  Transcontinental 
Railway,  262-266. 

not  correct  solution  of  rail- 
way problem,  307. 

operating  expenses,  225. 

opposition     of    employees, 

250. 

of  Royal  Commission  on 
railway  situation  in 
Canada,  299-305. 

organization  under,  210. 

pertinency  of  discussion, 
236. 

policy  of  selecting  officials, 
211. 

political  phases,  192,  236. 
considerations    in    demo- 
cratic countries,  223. 

political  influence  of  labor 

organizations,  212. 
status  of  employees,  252, 
253. 

power  of  Congress,  239. 
of  political  leaders,  258. 

pressure  upon  law-making 
bodies,  230. 

production  and  distribution 
under,  200. 

question  of  economics  and 
political  science,  260. 

rates  under,  200. 

regulation  under,  204. 

return  to  capital  under. 
200-202. 

salaries  to  officials,  210. 

strikes  under,  212. 

tends  toward  uniting  polit- 
ical and  economic  func- 
tions, 255,  256. 

two  lines  of  discussion,  260. 

undesirable  in  United 
States,  234. 
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Government    Ownership, 

wages  of  labor,  200. 
waste  under,  308. 
would  imperil  economic  and 
political  welfare,  259. 

Grade  crossings,  orders  re- 
quiring separation,  31. 

Grand  Trunk  Railway,  and 
Intercolonial,  comparison 
of  rates,  281. 

Gutelius,  Frank  P.,  general 
manager  Intercolonial 
Railway,  improved  re- 
sults under,  292-297. 


Hadley,  A.  T.,  on  manage- 
ment of  great  enterprises, 
207. 

on  politics  and  railways  in 
Italy,  237. 

on  publicity,  169. 

Hepburn  act,  accounting 
system  prescribed,  67. 

amendment  of  August, 
1917,  103. 

authority  to  fix  maximum 
rates,  24,  67,  86. 

commodities  clause,  94. 

evils  directed  against,  19. 

improvement  under,  in  re- 
spect to  discrimination, 
84. 

marking  period  of  effective 
regulation,  16. 

provisions,  24. 

reasoning  which  produced, 

29. 
Highways,  difference  between 

railways  and,  42,  43. 
Hitchcock,    Postmaster    Gen- 
eral,   advocacy    of    pur- 
chase of  telegraph  lines, 
236. 


Income,  operating,  decline  in, 

38. 
effects  of  war  in   Europe, 

10,  36. 

increase  artificial,  36. 
in  relation  to  traffic  and 

earnings,  30. 
Increasing  returns, 
assumptions  concerning,  28. 
causes  of,  29. 

experience  of  railways,  27. 
in  railway  business,  27. 
views  of  economists,  27. 
Illinois,  passenger  fares,  98. 
salaries    of    commissioners, 

60. 

Intercolonial  Railway,  acqui- 
sition    by     government, 
262,  267. 
analysis  of  expenses,  283- 

296. 

and  Canadian  Pacific,  com- 
parison of  rates,  service 
and  results,  279-292. 
car  shortage  on,  309. 
causes  of  deficits,  281. 
comparison     of    operating 
results  in  1914  and  1916, 
294. 

cost   of   conducting   trans- 
portation, 288-29J. 
cost  of,  to  public,  268-275. 
density  of  traffic,  277,  287, 

288. 

expenditures    for    mainte- 
nance, 288-290. 
earnings  per  mile,  281. 
influence    of    mileage    on 
average  ton  mile  rates, 
280. 

upon      development      of 
maritime        provinces, 
297. 
location,  279. 
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Intercolonial  Railway,  main- 
tenance expenses,  288- 
291. 

mileage,  267. 

operating      expenses      per 

mile,  281. 

expenses  in  comparison 
with  Canadian  Pacific, 
288-293. 

political  influence  on  em- 
ployees, 296. 

report  of  Royal  Commis- 
sion on,  301,  302. 

results  under  Gutelius  man- 
agement, 293-297. 

rates,  277. 

traffic  in  relation  to  operat- 
ing expenses,  291,  292. 

trainloads,  290,  291. 

uneconomical  management, 
289-296. 

unnecessary  train  service, 
297. 

wasteful    construction     of, 

286. 

expenditures,  285-287, 
291-295. 

Windsor  Branch,  274. 
Investment,    annual    addition 
to,  242. 

arrest  of  normal  increase, 
36,  37. 

essential  to  adequate  serv- 
ice, 111. 

"fair  return,"  115. 

for  extensions  and  improve- 
ments under  state  owner- 
ship, 243. 

influence  of  policy  of  regu- 
lation, 31. 

in  railway  securities  less 
attractive,  306. 

in  road  and  equipment,  30, 
36,  37,  105,  127,  201. 


Investment,      percentage     of 

earnings  on,  31,  312. 
return    on,    a    question    of 
business,  310. 

Italy,  report  on  public  own- 
ership, 193,  237. 

Japan,  ownership  in,  193. 
Joffre,    General,   on   railways 
in  war,  195. 

Labor,  efficiency  under  pri- 
vate and  public  owner- 
ship, 214. 

Labor  disputes,  Adamson  act, 
171. 

arbitration    by    same   body 
that  regulates  rates,  322. 
refused,  177. 

basic  eight-hour  day,  178. 

Canadian  Industrial  Dis- 
putes act,  182,  187. 

change  in  methods  neces- 
sary, 178. 

combinations  of  employees, 
173,  174,  175. 

complexity  of  the  problem, 
172. 

compulsory  arbitration, 
181,  182,  183. 

due  to  defective  regulation, 
307. 

education  of  public  opinion, 
213. 

Erdman  act,  178,  187,  188. 

government  intervention, 
178. 

investigation  by  Interstate 
Commerce  Commission, 
187. 

mobilizing   employees,   180. 

Newlands  act,  178, 187, 188. 

permanent  investigating 
board,  188. 
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Labor  disputes,  prohibition  of 

strikes    not    involuntary 

servitude,  184,  185. 
public  investigation  of,  184, 

185. 

settlement  of,  171. 
strikes,  173. 
under    private    and    public 

ownership,  213. 
Legislation,  administration  of, 

166. 
harmful  inconsistencies  in, 

319. 
incompatible   with   efficient 

service,  307. 
necessity    of    disregarding 

during  war,  307. 
with     respect    to     railway 

rates  unnecessary,  319. 
Legislation,  federal,  Adamson 

act,  68,  161. 
accounting  system,  67. 
applies  uniformly,  75. 
arbitration  and  conciliation, 

67. 
ashpans    and    locomotives, 

68. 

effects  of  anti-pooling  pro- 
vision, 94. 

of     Sherman     anti-trust 

law,  94. 
Elkins  law,  67. 
employers'  liability  act,  68. 
Erdman  law,  67. 
for    benefit    of   employees, 

251. 
for    federal    incorporation, 

144. 

Hepburn  act,  67. 
hours  of  service,  68,  160. 
inspection    of    locomotives, 

68. 

Mann-Elkins  law,  67. 
Newlands  act,  67. 


Legislation,  federal,  on  equip- 
ment and  operation,  68. 

on  securities,  Hadley  Com- 
mission's  recommenda- 
tions, 147,  148. 
author's  recommenda- 
tions, 148,  149. 

on  safety  appliances,  67. 

on  strikes,  67. 

on  transportation  of  ex- 
plosives, 68. 

promoted  by  labor  inter- 
ests, 178. 

promoting  combinations, 
95. 

safety  appliance  act,  157. 

Sherman  anti-trust  law, 
67. 

to  give  government  author- 
ity over  securities,  142, 
143. 

Legislation,  state,  fixing  max- 
imum rates,  109. 

for  benefit  of  special 
classes,  75. 

"full  crew"  laws,  75. 

in  Wisconsin,  74. 

inconsistency  of,  74. 

in  the  "Granger"  period, 
110. 

laws  adopted  1912-1917,  68. 

laws  affecting  rates,  74. 

not  based  on  knowledge, 
156. 

on  issuance  of  securities, 
129,  130. 

reciprocal  demurrage,  159, 
160. 

represents  only  one  state, 
72. 

tendency  of  all  to  increase 

expenses,  75. 

Legislatures,    and   large   cor- 
porations, 58. 
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Legislatures,     burden     inter- 
state commerce,  81. 
disqualifications,  59. 
influenced  by  political  con- 
siderations, 58,  163. 
interference    with    commis- 
sions, 58. 
limitations    of    knowledge, 

55. 

LeRossignol,  James  E.,  on 
state  railways  in  New 
Zealand,  245. 

Louisiana,    advantage    given 

Texas  shippers  over,  316. 

Lovett,   Robert   S.,   chairman 

Union  Pacific,  on  control 

of  securities,  137-140. 

MacDonald,     Sir    John,     on 
frauds  and  shortages  in 
construction     of     Inter- 
colonial Railway,  287. 
Maintenance,  affected  by  over- 
capitalization, 136. 
deferred,  36,  37. 
Management,  attempt  of  pub- 
lic  authorities   to   usurp 
functions,  53. 
functions  are  executive,  51. 
need  for  centralization  as  a 

war  measure,  4. 
Management,  private,  admin- 
istrative efficiency  under, 
53. 

abuses,  53. 

less  imperfect  than  govern- 
ment, 53. 

Management,   public,  of  pri- 
vate property,  54. 
of  public  utilities,  54. 
Mann-Elkins  act, 
See  also  Elkins  act. 
authority  to  suspend  rates, 
86. 


Mann-Elkins  act,  to  restrain 

rate  advances,  29. 
purpose,  24. 

suspension  of  advances  in 
rates,  67. 

Massachusetts,  inconsistency 
of  policy  of  Connecticut 
and,  relating  to  securities, 
76. 

salaries    of    commissioners, 
60. 

Mileage,  in  hands  of  receiv- 
ers, 34. 

Mills,  J.  F.,  on  railway  em- 
ployees in  Prussia,  253. 

Minnesota  Rate  case,  value  of 

property,  118. 
view  as  to  valuation,  121. 

Montreal  Gazette,  on  wasteful 
expenditures  on  Interco- 
lonial Railway,  287. 
on  political  abuses  on  In- 
tercolonial Railway,  296. 

Morrissey,  P.  H.,  on  respon- 
sibilities of  labor  leaders, 
176,  177. 

National  Transcontinental 
Railway,  report  of  inves- 
tigating commission,  263- 
266. 

Newlands  act,  provisions  of, 
178. 

Newlands    Committee,    testi- 
mony on  control  of  se- 
curities, 137-140,  142. 
to     investigate     regulation 
versus  ownership,  236. 

New  South  Wales,  rates  in, 
300. 

New  Zealand,  compulsory  ar- 
bitration in,  181,  182. 
expenditures  on  state  rail- 
ways, 245. 
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New  York,  salaries  of  com- 
missioners, 60. 

securities,  77. 

New  York,  New  Haven  & 
Hartford  R.  R.,  control 
of  securities  by  two 
states,  140. 

losses  to  security-holders, 
135. 

securities  under  Massachu- 
setts and  Connecticut 
laws,  76. 

stock  watering,  23. 
North  Carolina,  experience  in 
state  ownership,  244. 

Oliver,  Senator  George  T.,  on 
restricting  the  executive 
departments,  218. 
Operating  expenses,  Canadian 
government  railways,  270, 
271,  273. 

comparison  of  Canadian 
Pacific  and  Intercolonial, 
288. 

federal  laws  increase,  75. 

improvements  charged  to, 
23. 

increases  in,  77,  82. 

Intercolonial  Railway  an- 
alysis of,  283-296. 

laws  and  orders  affecting, 
74. 

relationship  to  capital  ex- 
penses, 282,  283. 

tendency  of  commission  or- 
ders to  increase,  75. 
of  state  legislation  to  in- 
crease, 75. 

Operating  income,  decline  in, 
77,  306,  313. 

tendency  of,  127,  312. 

valuation  with  reference  to, 
111. 


Operation,  regulation  of,  150. 

burdens  imposed  by  states, 
317. 

commissions  should  confer 
with  railway  officers,  168. 

different  requirements  of 
different  roads,  158. 

defects  of  physical  proper- 
ties, 155. 

economical,  penalized  by 
valuation  based  on  cost, 
116. 

federal  government  should 
be  authority,  321. 

financial  aspects,  162,  169. 

hours  of  service,  160. 

inconsistencies  in,  164. 

object,  150,  161. 

promoted  by  labor  interests, 
163. 

rules  in  Indiana,  165. 

safety  appliance  act,  157. 
Overman,  Senator  Lee  S.,  on 
duplication    of   work    in 
public  offices,  215-218. 
Ownership, 

See  also  Government  Own- 
ership. 

prerequisite  to  management, 
54. 

state  and  private  in  foreign 

countries,  224. 

Ownership,     private,     abuses 
under,  53. 

administrative  efficiency  un- 
der, 53. 

and  public  regulation,  set- 
tlement of  railway  prob- 
lem, 314. 

confers  right  to  manage, 
50. 

discrimination  under,  227. 

financial  manipulation,  227. 

grounds  for  regulating,  50. 
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Ownership,  private,  relation- 
ship to  the  public,  49. 
where  jurisdiction  ends,  49. 

Panama    Canal,    government 

management,  219,  221. 
Passes,  free,  abolition,  20. 

effects  of  granting,  20. 
Passenger  fares,   differential, 
156. 

in  the  states,  317. 

on  Canadian  government 
railways,  277-281. 

on  state  and  private  rail- 
ways, 232. 

Payne,  J.  L.,  controller  of  sta- 
tistics Canadian  railway 
department,  on  capitali- 
zation of  Canadian  rail- 
ways, 285. 

Pennsylvania,  salaries  of  com- 
missioners, 60. 
Policy,  of  regulation,  31. 

antagonistic  to  economic 
forces,  34. 

causes  of  development,  55. 

changes  indispensable,  323. 

corrective  and  not  mana- 
gerial, 51. 

effects  on  wages,  taxes  and 
investment,  31. 

division  of  responsibility,  73. 

faults  stated,  26. 

ill-adapted  to  solve  railway 
problem,  310. 

inadequate  machinery  for 
settling  questions,  313. 

inconsistencies  in  different 
states,  75. 

not  adapted  to  conditions, 
39. 

of  state  commissions  in 
protecting  home  markets, 
316. 


Policy,  of  regulation,  postu- 
lated on  wrong  principle, 
315. 

Politics,  alliance  with  big 
business  practically  dis- 
solved, 257. 

and  economic  power  united, 
256,  257. 

appropriations  for  govern- 
ment railways,  244. 
for  public  purposes,  246. 

demoralization  of,  237. 

destruction  of  influence,  20. 

extent  of  influence  over 
state  regulation,  239. 

factor  in  regulating  rates, 
239. 

former  relation  of  railways 
to,  19. 

influence  on  regulation,  41. 
of    public    service    com- 
panies reduced,  239. 
on  efficient  management, 

237. 

in     railway     regulation, 
307. 

little  influence  over  Inter- 
state Commerce  Commis- 
sion, 239. 

major  cause  of  failure  of 
government  ownership  in 
Canada,  295. 

power  of  leaders  under  gov- 
ernment ownership,  258. 

railway  domination  de- 
stroyed, 23. 

railways  driven  out  of,  307. 
Pooling,    by    manufacturers, 
96. 

on  parallel  lines,  145. 

moderating  rivalries,  21. 

prohibition  of,  causes  con- 
cessions in  service,  320. 

provision  against,  8,  24,  40. 
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Post-office  Department,  gov- 
ernment management, 
219-221. 

Senator  John  W.  Weeks' 
statement,  221. 

Preference  orders,   abuse  of, 

.  4>7' 

Prince  Edward  Island  Rail- 
way, 

See  also  Canada. 

See  also  Intercolonial  Bail- 
way. 

obstacles  to  profitable  op- 
eration, 273. 

rates,  276. 

Profits,  tendency,  37. 
Prouty,   Charles  A.,   director 

of  valuation,  107. 
Prussia,  capitalization  of  rail- 
ways, 208. 

management  of  state  rail- 
ways, 222. 

political  influence  of  rail- 
way employees,  253. 

prohibits  labor  unions,  180. 

railways  not  subject  to  par- 
liamentary control,  301. 
Public,  change  of  sentiment, 
26. 

expediency  fundamental 
principle  of  regulation, 
314. 

relation  of  railways  that  of 
agent,  44. 

special  rights,  29. 
Publicity,  renders  mismanage- 
ment difficult,  24. 

effect  on  financial  manipu- 
lation, 228. 
Public  utility,  definition,  49. 

not  public  property,  54. 

Railway  affairs,  trend,  26. 
Railroads'  War  Board,  3-12. 


Rates,  advances,  25,  87. 

advances  allowed  by  states, 
79. 

advances,  inadequate,  78. 
denounced,  26. 

authority  of  Interstate 
Commerce  Commission, 
69,  88. 

amendment  to  law,  of 
August,  1917,  103. 

between  Chicago  and  At- 
lantic ports,  92. 

change  in  differentials, 
93. 

concessions,  91. 

confiscatory,  112. 

contracts  to  maintain,  21. 

delays  in  settlement  of 
questions,  316. 

discriminations   in,   due   to 
different  bases,  292. 
reduced,  23. 

depriving  of  fair  return, 
239. 

effects  of  unreasonably  low, 
92. 

first  application  of  effective 
regulation,  84. 

Five  Per  Cent  Case,  78. 

functions  of  the  traffic  man- 
ager, 90. 

high  enough  as  important 
as  low,  40. 

incentives  for  railways  to 
make  low,  91. 

in  East  and  West,  277. 

increases  asked  for,  311. 

Interstate  Commerce  Com- 
mission authority  over 
discriminatory,  86. 

may  fix  maximum,  86. 

may  suspend,  86. 

view  on  inability  to  fix 
minimum,  99,  100. 


350 


INDEX 


Rates,  laws  and  orders  affect- 
ing, 74. 

legislation  needed  to  pre- 
vent discrimination,  101, 
102. 

local  demands  for  reduction 
under  government  owner- 
ship, 240. 

long  and  short  haul,  88. 

losses  due  to  low,  233. 

lowest  per  ton  per  mile, 
307. 

low,  influence  upon  develop- 
ment of  territory,  297. 
versus  deficits,  276. 

maximum,  24. 

minimum,  decision  of  Com- 
merce Court,  88. 

on  Canadian  government 
railways,  276,  277. 

Nebraska  case,  110. 

of  strong  and  weak  lines, 
144,  145. 

politics  a  factor  in  regulat- 
ing, 239. 

power  to  reduce,  24. 
to  suspend  advances,  24. 

provisions  of  fourth  section 
of     Act     to     regulate 
commerce,  88. 
of  Hepburn  act,  86. 
of  Mann-Elkins  act,  86, 
87. 

reasons  for  low,  on  Inter- 
colonial Railway,  295. 

reductions,  77. 
by  states,  78. 

regulation  directed  princi- 
pally to  reducing,  311. 

state,  lower  than  interstate, 
80. 

state  railways  in  Europe, 
108. 

suspension,  87. 


Rates,    tendency    of    regula- 
tion, 84. 

traffic  and  increases,  29. 
under    private    ownership, 

230. 

unfair  adjustments,  85. 
valuation  as  a  basis,  104. 
western  advance  case,  70. 
Rea,  Samuel,  president  Penn- 
sylvania Railroad,  chair- 
man railways'  committee 
on  valuation,  108. 
Rebating,  basis  of  arguments 

for  regulation,  17. 
criminal  offense,  21. 
extirpated,  23. 
Interstate  Commerce  Com- 
mission authority  to  sup- 
press, 85. 

result  of  competition,  21. 
Receiverships,  mileage  under, 

34. 

record  broken,  306. 
Regional   railway  companies, 

145,  324-330. 

Revenues    of   Canadian    gov- 
ernment   railways,    270, 
271. 
Rivers    and    harbors    annual 

appropriation,  242. 
Road  and  Equipment  invest- 
ment, 36,  37,  201. 
Robinson,  Senator  Joseph  T., 
on  Congress  as  a  political 
body,  219. 

on    accounting   in    govern- 
ment offices,  216,  217. 
Rock  Island  Lines,  capitaliza- 
tion of,  140. 

Roumania,  ownership  in,  193. 
Russia,  ownership  in,  192. 

Schreiber,     Collingwood,     on 
wasteful  expenditures  on 
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Intercolonial     Railway, 
287. 
Securities,  authority  over,  40. 

authority  of  state  commis- 
sions, 136,  228,  322. 

concurrent  regulation  by 
state  and  federal  author- 
ity, 143. 

equalization  with  valuation, 
130,  131. 

federal    control    necessary, 

141,  142. 
policy  desirable,  146. 

juggling,  22. 

Hadley  Commission  on,  147, 
148. 

inconsistencies  of  policy  of 
states,  77. 

in  Massachusetts,  76. 

in  New  York,  77. 

in  Texas,  76. 

in  Wisconsin,  77. 

investment  in,  made  less  at- 
tractive, 306. 

legislation  required,  148, 
149. 

necessity  to  protect  invest- 
ors, 135. 

need  of  regulation  to  pro- 
tect traveling  and  ship- 
ping public,  135. 

of  New  York,  New  Haven 
&  Hartford  Railroad, 
140. 

of  Rock  Island  Lines,  140. 

policy  of  states  unsatisfac- 
tory, 75. 

prices,  141. 

depend  on  investors'  ex- 
pectation of  return, 
322. 

regulation  of,  134. 

relation  of  stocks  and 
bonds,  129. 


Securities,  state  action  harm- 
ful, 136. 

action  inconsistent,  82. 
fees  for  privilege  of  is- 
suing, 138. 
regulation  of,  129,  317. 

statement  of  Robert  S. 
Lovett,  chairman  Union 
Pacific,  137-140. 

stock-watering  evidence  of 
need  of  regulation,  135. 

testimony  of  Max  Thelen, 
president  Railroad  Com- 
mission of  California, 
142. 

valuation  as  a  basis  for  is- 
suance, 104,  129. 
Service,    adequate,    how    se- 
cured, 111. 

as  important  as  low  rates, 
311. 

characteristics,  50. 

cost  of,  on  government  rail- 
ways of  Canada,  284. 

defects   caused   by  compe- 
tition, 151. 

due    to    small    earnings, 
152. 

discriminations  in,  caused 
by  equality  of  rates,  319. 

dual  nature  of,  42,  44,  46. 

duplication  of  passenger ; 
caused  by  competition, 
320. 

effects  of  monopolization, 
48. 

efficiency  in  production, 
200.  ' 

equity  in  distribution,  200. 

features  affording  grounds 
for  exercise  of  govern- 
ment functions,  49. 

in  military  operations,  193, 
194,  195. 
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Service,  monopolistic  by  na- 
ture, 47,  50. 

on    Intercolonial    Railway, 
political  influence  on,  296. 

of  strong  and  weak  roads, 
144. 

on   state  and  private  rail- 
ways, 226. 

public  dependence  on,  49. 

purpose  of  regulation,  161. 

requisites,  150. 

state  and  interstate,  72. 

under   centralized   manage- 
ment, 196. 

Shanly,  Walter,   on  wasteful 
construction    of    Interco- 
lonial Railway,  286. 
Sherman     anti-trust     law, 
courts  construe,  67. 

effects  harmful,  94. 

inconsistent    with    Act    to 
Regulate  Commerce,  40. 

necessity  to  disregard  dur- 
ing war,  4,  307. 

purpose  as  applied  to  rail- 
ways, 24. 

repeal  as  solution  of  prob- 
lem of  strong  and  weak 
lines,  145,  321. 
Shreveport  case,  100,  316. 

causes  of  discrimination,  79, 
97. 

Texas  position,  79. 
St.   Louis  &   San   Francisco, 

stock  watering,  23. 
Smith,  A.  H.,  president  New 
York  Central,  on  railway 
situation  in  Canada,  299, 
305. 

Statistics  for  periods  preced- 
ing and  following  1906, 
32,  33. 

Stephenson,  George,  dictum 
as  to  competition,  47. 


Stewart,  Wm.  Downie,  on  ex- 
penditures on  state  rail- 
ways   in    New    Zealand, 
245. 
Stocks,  in  relation  to  bonds-, 

129. 

Stock    watering,    Chicago    & 
Alton,  23. 

Chicago,  Rock  Island  &  Pa- 
cific, 23. 

decline,  23. 

Erie,  23. 

evidence  of  need  for  regu- 
lation of  securities,  135. 

New  York,  New  Haven  & 
Hartford,  23. 

roads  illustrative  of,  23. 

St.  Louis  &  San  Francisco, 

23. 
Strikes, 

See  also  Labor. 

See  also  Employees. 

American  Railway  Union, 
173. 

in  Alaska,  179. 

in  France,  177,  179,  180. 

in  Hungary,  179,  180. 

in  Italy,  179. 

Pullman,  174. 

in  Victoria,  179. 

not  prevented  by  govern- 
ment ownership,  308. 

on  foreign  railways  under 
government  ownership, 
308. 

on  the  Burlington,  173. 

penalties,  189. 

prohibition  destroys  bar- 
gaining power,  186. 

railway,  seriousness  of,  175. 

Senatorial  report  in  favor 
of  acquisition  of  mines  to 
prevent,  236. 

statement  of  causes,  189. 
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Strikes,     under     government 

ownership,  212. 
votes     by     secret     ballot, 

189. 
Supplies,  contracts  for,  246, 

247. 
Supreme  Court,  public  not  a 

general  manager,  53. 
Surplus,    improvements 

charged  to,  23. 

Taxes,  amount  paid,  232. 
increases,  28,  30,  37. 
influence  of  policy  of  reg- 
ulation, 31. 

losses  from  non-payment 
by  government  roads, 
269. 

paid  by  private  roads,  267. 
to  meet  deficits,  233. 
under    private    ownership, 

230. 
versus  deficits,  private  and 

state  railways,  232. 
Telephone  and  telegraph,  in- 
vestment in,  242. 
included  in  demand  for  gov- 
ernment ownership,  236. 
Texas,   action   in   Shreveport 

case,  79,  97. 
policy  of  protecting  home 

markets,  316. 
of   regulation    of    secur- 
ities, 76. 
stock   and   bond   law,   138, 

141,  143. 

Thelen,  Max,  president  Rail- 
road Commission  of  Cal- 
ifornia, on  security  reg- 
ulation, 142. 
Traffic,  abnormal,  36. 
competition    between    Chi- 
cago and  Atlantic  ports, 
92. 


Traffic,  congestion,  307,  309. 

decline,  31. 

growth  of,  28,  128. 

inadequacy  of  facilities,  36, 
37. 

increases  and  rates,  29. 

influence  of  volume  on  value 
of  property,  122. 

in  relation  to  operating  ex- 
penses on  state  railways, 
225. 

percentages  of  state  and  in- 
terstate, 139,  311. 

relation  to  expenses,  taxes 

and  wages,  30. 
Trains,  passenger,  duplication 

of  service,  320. 
Transportation,    capacity    in 
proportion  to  population, 
309. 

conditions   differ  in   differ- 
ent localities,  318. 
Turkey,  ownership  in,  193. 

Union  Pacific  system,  sources 
of  revenue,  139. 

Vardaman,  Senator  James  K., 
on  the  difficulty  of  effect- 
ing economies  in  public 
offices,  217. 

Valuation,  affected  by  addi- 
tional investment,  127. 

as  a  basis  for  rate  regula- 
tion, 105,  110. 

allowance  for  enhancement 

in  value,  120. 
for  obsolescence,  120. 

based  on  cost,  116,  120. 

by  states,  105,  124,  126. 

capacity  of  physical  prop- 
erty, 119. 

cost,  108. 

of  property,  113. 
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Valuation,  cost,  of  reproduc- 
tion, 106,  119-121. 
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